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ROA Report
Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

12/27/2011

NCRF

SBRADBURY

New Case Filed - Felony

Patrick R. McFadden

PROS

SBRADBURY

Prosecutor assigned Douglas P Payne

Patrick R. McFadden

CRCO

SBRADBURY

Criminal Complaint

Patrick R. McFadden

ARRN

SBRADBURY

Arraignment I First Appearance

Patrick R. McFadden

PCAF

SBRADBURY

Patrick R. McFadden

COMM

SBRADBURY

Court Minutes for Probable Cause Hearing
Document sealed
Commitment - Held To Answer $200.000.00

HRSC

SBRADBURY

Hearing Scheduled (Preliminary 01/09/2012
01:30 PM) 2nd Murder

Patrick R. McFadden

SBRADBURY

Notice Of Hearing

Patrick R. McFadden

Judge

Patrick R. McFadden

CMIN

CAROL

Court Minutes

1/4/2012

SUSI

SBRADBURY

Subpoena Issued Officer Bob Loe, Chief
Patrick R. McFadden
Margaret Lehmbacher, Dr Clyde Hason, SA Paul
Berger ISP, Derek Barden, Deputy Michael
Richardson, Raymond Roy, Katlyn Comack,
Suzie Camack, Eunice McEwen, Ron Hodge

1/5/2012

SUBR

SBRADBURY

Subpoena Returned Kaytlin Comack, Derek
Barden, Raymond Roy, Susan Camack Clyde
Hanson, Margaret Lehmbecker, Ron Hodge,
Robert Loe

Patrick R. McFadden

1/6/2012

ORPD

SBRADBURY

Defendant: Herrera, Joseph Duane Order
Appointing Public Defender Public defender
William Butler

Patrick R. McFadden

SBRADBURY

1/9/2012

Order Appointing Public Defender

Patrick R. McFadden

Patrick R. McFadden

CMIN

CAROL

Court Minutes

Patrick R. McFadden

CMIN

SBRADBURY

Court Minutes
Hearing type: Preliminary
Hearing date: 1/9/2012
Time: 9:09 am
Courtroom: District Courtroom
Court reporter:
Minutes Clerk: Stacy Bradbury
Tape Number:
Defense Attorney: William Butler
Prosecutor: Douglas Payne

Patrick R. McFadden

CONT

SBRADBURY

Continued (Preliminary 01/23/2012 01:30 PM)
2nd Murder

Patrick R. McFadden

SBRADBURY

Notice Of Hearing

Patrick R. McFadden

1/10/2012

FABC

SBRADBURY

First Supplemental Response to Discovery

Patrick R. McFadden

1/11/2012

MOTN

SBRADBURY

Motion For Bond Reduction or Release on Own
Recognizance and Notice of Hearing

Patrick R. McFadden

HRSC

SBRADBURY

Hearing Scheduled (Motion 01/23/2012 01:30
PM) Motion for Bond Reduction

Patrick R. McFadden
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ROA Report
Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defend ant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

1/12/2012

SUSI

SBRADBURY

Subpoena Issued Subpoena Issued Officer Bob Patrick R. McFadden
Loe, Chief Margaret Lehmbacher, Dr Clyde
Hasan, SA Paul Berger ISP, Derek Barden,
Deputy Michael Richardson, Raymond Roy,
Katlyn Camack, Suzie Camack, Eunice McEwen,
Ron Hodge

NOTC

SBRADBURY

Notice of intent to Use 404 (b) Evidence

SUBR

SBRADBURY

Patrick R. McFadden
Subpoena Returned Chief Margaret Lehmbecker, Patrick R. McFadden
Michael Richardson, Clyde Hanson, Ron Hodge,
Robert Loe+-

MOTN

SBRADBURY

Motion to Continue Preliminary Hearing

Patrick R. McFadden

SUBR

SBRADBURY

Subpoena Returned Raymond Roy Susan
Camack, Kaytlin Camack

Patrick R. McFadden

ORDR

SBRADBURY

Order to Continue Preliminary Hearing

Patrick R. McFadden

CONT

SBRADBURY

Continued (Preliminary 03/26/2012 01:30 PM)
2nd Murder

Patrick R. McFadden

SBRADBURY

Notice Of Hearing

Patrick R. McFadden

1/17/2012

1/18/2012

Judge

1/23/2012

SUBR

SBRADBURY

Subpoena Returned Michael Richardson, Derek
Barden

1/25/2012

HRVC

SBRADBURY

Hearing result for Motion scheduled on
Patrick R. McFadden
01/23/2012 01:30 PM: Hearing Vacated Motion
for Bond Reduction

SBRADBURY

Miscellaneous Payment: For Making Copy Of Any Patrick R. McFadden
File Or Record By The Clerk, Per Page Paid by:
Carissa Receipt number: 0000531 Dated:
2/28/2012 Amount: $8.00 (Credit card)

SBRADBURY

Miscellaneous Payment: Technology Cost - CC
Paid by: Carissa Receipt number: 0000531
Dated: 2/28/2012 Amount: $3.00 (Credit card)

2/28/2012

Patrick R. McFadden

Patrick R. McFadden

3/13/2012

SUSI

SBRADBURY

Subpoena Issued Officer BOb Loe, Ronnie
Patrick R. McFadden
Dickerson, Jerrilyn Herrera, Jesse Herrera, Cheif
Margaret Lehmbecker, Dr Clyde Hansen, Ron
Hodge, Officer Scott Castles

3/15/2012

SUBR

SBRADBURY

Subpoena Returned Officer BOb Loe, Ronnie
Patrick R. McFadden
Dickerson, Jerrilyn Herrera, Jesse Herrera, Chief
Margaret Lehmbecker, Dr Clyde Hansen, Ron
Hodge, Officer Scott Castles

l/21/2012

EXMN

SBRADBURY

Ex-parte Motion for Investigators

Patrick R. McFadden
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ROA Report
Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

3/26/2012

CMIN

SBRADBURY

Court Minutes
Hearing type: Preliminary
Hearing date: 3/26/2012
Time: 9:35 am
Courtroom: District Courtroom
Court reporter:
Minutes Clerk: Stacy Bradbury
Tape Number:
Defense Attorney: William Butler
Prosecutor: Douglas Payne

PHHD

SBRADBURY

Hearing result for Preliminary scheduled on
Patrick R. McFadden
03/26/2012 01:30 PM: Preliminary Hearing Held
2nd Murder

ORDC

SBRADBURY

Order Holding Defendant To Answer To District
Court

HRHD

CAROL

Hearing result for Preliminary scheduled on
Patrick R. McFadden
03/26/2012 01:30 PM: Hearing Held 2nd Murder

INFO

CAROL

Prosecuting Attorney's Information

Fred M. Gibler

NTHR

CAROL

Notice Of Hearing of Arraignment

Fred M. Gibler

HRSC

CAROL

Hearing Scheduled (Arraignment 04/13/2012
09:30 AM) Murder in 2nd Degree

Fred M. Gibler

3/30/2012

ORDR

CAROL

Order (Bond Reduction to $100,000.00)

Patrick R. McFadden

4/9/2012

HRSC

CAROL

Hearing Scheduled (Motion 04/13/2012 09:30
AM) Motion for Investigators (Butler)

Fred M. Gibler

MOTN

CAROL

Ex-Parte Motion for Investigators and Funds and
Notice of Hearing

Fred M. Gibler

REQT

CAROL

Request for Cameras in the Courtroom (Mary
Orr)

Fred M. Gibler

ORDR

CAROL

Court Authorization

Fred M. Gibler

REQT

CAROL

Request for Cameras in the Courtroom (Dylan
Wohlenhaus

Fred M. Gibler

ORDR

CAROL

Court Authorization

Fred M. Gibler

HRHD

CAROL

Hearing result for Arraignment scheduled on
04/13/2012 09:30 AM: Hearing Held Murder in
2nd Degree

Fred M. Gibler

HRVC

CAROL

Hearing result for Motion scheduled on
Fred M. Gibler
04/13/2012 09:30 AM: Hearing Vacated Motion
for Investigators and Funds (Butler)

ORDR

CAROL

Order Entering Plea of Not Guilty

Fred M. Gibler

PLEA

CAROL

A Plea is entered for charge: - NG (118-4001-11
Murder II)

Fred M. Gibler

CMIN

CAROL

Court Minutes

Fred M. Gibler

ORDR

CAROL

Order for Investigators (to be filed under seal)
Document sealed

Fred M. Gibler

3/27/2012

4/13/2012

4/19/2012

Judge
Patrick R. McFadden

Patrick R. McFadden

:~~F\9-'l/l4
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ROA Report
Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

4/23/2012

HRSC

CAROL

Hearing Scheduled (Jury Trial 08/14/2012 09:30 Fred M. Gibler
AM)

MOTN

CAROL

Motion for Transcript of Preliminary Hearing

Fred M. Gibler

CAROL

Notice Of Trial

Fred M. Gibler

Judge

5/1/2012

ORDR

CAROL

Order

Fred M. Gibler

5/3/2012

EXMN

CAROL

Ex-parte Motion for Transcript

Fred M. Gibler

5/4/2012

ORDR

CAROL

Order RE: Ex-parte Motion for Transcript

Fred M. Gibler

CAROL

Miscellaneous Payment: For Making Copy Of Any Fred M. Gibler
File Or Record By The Clerk, Per Page Paid by:
James Thomson Receipt number: 0001285
Dated: 5/9/2012 Amount $2.00 (Credit card)

CAROL

Fred M. Gibler
Miscellaneous Payment: Technology Cost - CC
Paid by: James Thomson Receipt number:
0001285 Dated: 5/9/2012 Amount: $3.00 (Credit
card)

TRAN

CAROL

Transcript Filed-Transcript of Preliminary Hearing Fred M. Gibler
- copies to PA, Butler

STIP

CAROL

Stipulation for Extension of Time to File Discovery Fred M. Gibler
Response and Pretrial Motions

ORDR

CAROL

Order for Extension of Time to File Discovery
Response and Pretrial Motions

CAROL

Miscellaneous Payment: For Making Copy Of Any Fred M. Gibler
File Or Record By The Clerk, Per Page Paid by:
Law Office of Staci L. Anderson, PLLC Receipt
number: 0001397 Dated: 5/21/2012 Amount
$123.00 (Check)

CAROL

Voided Receipt (Receipt# 1397 dated 5/21/2012) Fred M. Gibler

CAROL

Miscellaneous Payment: For Making Copy Of Any Fred M. Gibler
File Or Record By The Clerk, Per Page Paid by:
Saetrum Law Offices Receipt number: 0001419
Dated: 5/23/2012 Amount: $67.00 (Check)

CAROL

Miscellaneous Payment: Registered Mail Fee
Paid by: Saetrum Law Offices Receipt number:
0001419 Dated: 5/23/2012 Amount: $3.00
(Check)

RSDS

CAROL

Second Supplemental Response To Request For Fred M. Gibler
Discovery

WITN

CAROL

Witness and Exhibit List

Fred M. Gibler

MOTN

CAROL

Motion in Limine

Fred M. Gibler

NOTC

CAROL

Notice of Intent to Use I.RE. 803(24) and 804(6)
Evidence

Fred M. Gibler

NOTC

CAROL

Second Notice of Intent to Use 404(b) Evidence

Fred M. Gibler

MOTN

CAROL

State's Second Motion in Limine

Fred M. Gibler

5/9/2012

5/18/2012

5/21/2012

VOIR
5/23/2012

,/13/2012

Fred M. Gibler

Fred M. Gibler
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Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

6/14/2012

EXMN

CAROL

Ex-parte Motion for Investigator Funds and Notice Fred M. Gibler
of Hearing

HRSC

CAROL

Hearing Scheduled (Motion 06/15/2012 09:30
AM) Ex-Parte Motion for Investigator Funds

Fred M. Gibler

MOTN

CAROL

Motion to Change Venue

Fred M. Gibler

MOTN

CAROL

Motion to Suppress or Dismiss

Fred M. Gibler

6/18/2012

SHFR

CAROL

Registered Agent Return of Service - Subpoena
Duces Tecum - Benewah Community Hospital

Fred M. Gibler

6/19/2012

NTHR

CAROL

Notice Of Hearing

Fred M. Gibler

6/20/2012

HRVC

CAROL

Hearing result for Motion scheduled on
06/15/2012 09:30 AM: Hearing Vacated
Ex-Parte Motion for Investigator Funds

Fred M. Gibler

HRSC

CAROL

Hearing Scheduled (Motion in Limine
07/13/2012 01:00 PM) State's Motion and 2nd
Motion in Limine

Fred M. Gibler

ORDR

CAROL

Order for Investigator Funds

Fred M. Gibler

RQDS

CAROL

Document sealed
Defendant's Supplemental Request For Discovery Fred M. Gibler

6/22/2012

NTHR

CAROL

Amended Notice Of Hearing

6/27/2012

RESP

CAROL

Response To Defendant's Supplemental Request Fred M. Gibler
For Discovery

6/28/2012

NOTC

CAROL

Notice of Election to Proceed Under Idaho Code
9-420

Fred M. Gibler

CERT

CAROL

Certification of Records as "Not Found"

Fred M. Gibler

NOTC

CAROL

State's Amendment to Notices of Intent to Use
404(b) and Hearsay Evidence

Fred M. Gibler

MOTN

CAROL

State's Motion for Determination of Admissability
of Evidence

Fred M. Gibler

BREF

CAROL

Plaintiffs Brief in Support of Admission of Victim's Fred M. Gibler
Statement and 404(b) Evidence

SUBI

CAROL

Subpoena Issued - James Comack, Suzie
Comack, Jack Comack, Katlyn Comack, Eunice
McEwen, Kianna Appell, Kim Smith, Bobbie
Riddle, Tiffany Reeves, Roger Hossfeld, Eunice
McEwen

Fred M. Gibler

6/29/2012

WITN

CAROL

First Amendment to State's Witness List

Fred M. Gibler

7/2/2012

SUBR

CAROL

Subpoena Returned - Kimberly Anna Smith,
Fred M. Gibler
Tiffany Ann Reeves, Kiani Rayelle Appell, Bobbie
Joe Riddle, James Eric Comack, Jennifer Lynn
Yumi Hickson

7/5/2012

SUBR

CAROL

Subpoena Returned - Rodger Harold Hossfeld, Jr. Fred M. Gibler

7/6/2012

NTHR

CAROL

Notice Of Hearing

Fred M. Gibler

7/9/2012

SUBR

CAROL

Subpoena Returned - Eunice Marie McEwen

Fred M. Gibler

6/15/2012

Judge

Fred M. Gibler

ROA Report
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Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

7/10/2012

SUSI

CAROL

Subpoena Issued - Officer Scott Castles, Chief
Margaret Lehmbecker, Det. Paul Berger

Fred M. Gibler

SUBR

CAROL

Subpoena Returned - Scott Charles Castles, Jr.,
Margaret Ann Lehmbecker

Fred M. Gibler

HRHD

CAROL

Hearing result for Motion in Limine scheduled on Fred M. Gibler
Hearing Held State's
Motion and 2nd Motion in Limine
Defense Motion to Change Venue and Motions to
Suppress

7/13/2012

Judge

07/13/2012 01:00 PM:

MISC

CAROL

REQT

CAROL

New folder No. 2
Action Agency Billing - $2500.00
Document sealed
Request for Cameras in the Courtroom and

Fred M. Gibler

MISC

CAROL

Court Authorization

Fred M. Gibler

CAROL
CAROL
CAROL

Court Minutes

Fred M. Gibler

7/16/2012
7/20/2012

CMIN
SUBR
ORDR

Subpoena Returned - Caytlin Camack

Fred M. Gibler

7/24/2012

SUSI

CAROL

Subpoena Issued - Ron Hodge, Det. Paul Berger, Fred M. Gibler
Det. Michael Van Leuven, Det. Charles Greear,
Officer Robert W. Loe, Chief Margaret
Lehmbecker, Jesse Herrera, Jerilyn Herrera, Dr.
Clyde Hansen, Derek Bsarden, Raymond Roy,
James Camack, Suzie Camack, Katlyn Camack,
Danny Ducommun, Jana Hanson, Vincent
Hanson, Stuart Jacobsen, Officer Scott Castles,
Ronnie Dickerson, Trp. Glenn Bakken, Dr. Sally
Aiken, Deputy Michael Richardson, Deputy
Robert Rogers, Deputy Rodney B. Dickenson,
Bobbie Riddle, Janelle Buell, Dr. Paul F. Paschall

ORDR

CAROL

Order on State's Motion for Determination of
Admissability of Evidence

Fred M. Gibler

MOTN
SUBR

CAROL
CAROL

Supplement to Motion to Change Venue

Fred M. Gibler

HRSC

CAROL

Hearing Scheduled (Motion 08/01/2012 02:00
PM) Defense Motion to Continue Jury Trial

Fred M. Gibler

MOTN
ORDY
SUBR

CAROL
CAROL
CAROL

Motion to Continue Jury Trial

Fred M. Gibler

Order Denying Motion to Change Venue

Fred M. Gibler

Subpoena Returned - Jerilynn Ronda Herrera,
Susan Camack, Dan Ducommen, Vincent
Hanson, Jana Hanson, Zachary Paul Sifford,
Robert E Rogers, Scott C. Castles, Raymond
Roy, Robert W. Loe, Sr., Clyde Hansen, Bobbie
Joe Riddle, Michael J. Richardson, Ronald Lee
Hodge, Janelle Marie Buell

Fred M. Gibler

7/26/2012

1

/27/2012

Fred M. Gibler

Order Denying Defendant's Motion to Suppress or Fred M. Gibler
Dismiss

Subpoena Returned - Margaret Ann Lehmbecker, Fred M. Gibler
Rodney Bryan Dickenson, Derek Barden

~-14
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ROA Report
Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

7/27/2012

NTHR

CAROL

Notice Of Hearing

Fred M. Gibler

7/29/2012

SUBR

CAROL

Subpoena Returned - Susan Comack

Fred M. Gibler

7/30/2012

SUBR

CAROL

Subpoena Returned - Ronald Dickerson, Jesse
Herrera

Fred M. Gibler

7/31/2012

SUBR

CAROL

Subpoena Returned - Jack Henry Comack,
James Eric Comack, Kaytlin Comack

Fred M. Gibler

8/1/2012

HRHD

CAROL

Hearing result for Motion scheduled on
08/01/2012 02:00 PM: Hearing Held Defense
Motion to Continue Jury Triai

Fred M. Gibler

GRNT

CAROL

Motion Granted

Fred M. Gibler

CONT

CAROL

Hearing result for Jury Trial scheduled on
08/14/2012 09:30 AM: Continued 2nd Degree
Murder

Fred M. Gibler

REQT

CAROL

Request for Cameras in the Courtroom and
Court Authorization Granted

Fred M. Gibler

CMIN

CAROL

Court Minutes

Fred M. Gibler

8/2/2012

ORDR

CAROL

Order Continuing Jury Trial

Fred M. Gibler

8/3/2012

HRSC

CAROL

Hearing Scheduled (Jury Trial 12/11/2012 09:30 Fred M. Gibler
AM) 2nd Degree Murder

CAROL

Notice Of Trial

8/6/2012

Judge

Fred M. Gibler

CAROL

Miscellaneous Payment: For Making Copy Of Any Fred M. Gibler
File Or Record By The Clerk, Per Page Paid by:
James Thomson Receipt number: 0002173
Dated: 8/6/2012 Amount: $9.00 (Credit card)

CAROL

Miscellaneous Payment: Technology Cost - CC
Fred M. Gibler
Paid by: James Thomson Receipt number:
0002173 Dated: 8/6/2012 Amount: $3.00 (Credit
card)

NOTC

CAROL

Notice of Substitution of Counsel

Fred M. Gibler

APER

CAROL

Defendant: Herrera, Joseph Duane Appearance
James E Siebe

Fred M. Gibler

3/26/2012

RQDS

CAROL

Request For Discovery

Fred M. Gibler

11/20/2012

MOTN

CAROL

Motion to Continue

Fred M. Gibler

11/21/2012

ORDR

CAROL

Order to Continue

Fred M. Gibler

CONT

CAROL

Continued (Jury Trial 03/12/2013 09:00 AM) 2nd Fred M. Gibler
Degree Murder

12/28/2012

RDRD

CAROL

Request For Discovery and Alibi Demand

Fred M. Gibler

V1/2013

HRSC

CAROL

Hearing Scheduled (Status 02/22/2013 09:30
AM)

Fred M. Gibler

9/25/2012

CAROL
U22/2013

Notice Of Hearing

Fred M. Gibler

HRHD

CAROL

Hearing result for Status scheduled on
02/22/2013 09:30 AM: Hearing Held

Fred M. Gibler

CMIN

CAROL

Court Minutes

Fred M. Gibler

4
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Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

2/25/2013

SUBI

CAROL

Subpoena Issued - Det. Michael Van Leuven,
Fred M. Gibler
Officer Robert W. Loe, Chief Margaret
Lehmbecker, Jesse Herrera, Jerilyn Herrera, Dr.
Clyde Hansen, Derek Barden, Raymond Roy,
James Camack, Susie Camack, Katlyn Camack,
Eunice McEwen, Jana Hanson, Vincsent Hanson,
Det. Paul Berger, Stuart Jacobsen, Deputy Scott
Castles, Ronnie Dickerson, Trp. Glenn Bakken,
Det. Charles Greear, Sally Aiken, Deputy Michael
Richardson,Robby Rogers, Deputy Rodney R
Dickenson, Bobbie Riddle, Janelle Buell, Dr. Paul
F. Paschall

2/26/2013

SUBR

CAROL

Subpoena Returned - Dr. Clyde Hansen

Fred M. Gibler

2/27/2013

SUBR

CAROL

Subpoena Returned - Susan Ann Camack,
Ronald Lee Dickerson, Bobbie Joe Riddle, Jana
Lee Hanson, Jana Lee Hanson, Vincent Leon
Hanson, Raymond Albert Roy, Rodney Bryan
Dickenson, Kaytlin Jacklin Marie Camack, Derek
Daniel Barden, Margaret Ann Lehmbecker

Fred M. Gibler

2/28/2013

SUBR

CAROL

Subpoena Returned - Michael John Richardson,
Scott Charles Castles, Jr., Jerilynn Ronda
Herrera, Jesse Warren Herrera, Janelle Marie
Buell, James Eric Camack, Robert Earl Rogers

Fred M. Gibler

3/1/2013

SUBR

CAROL

Subpoena Returned - Robert William Loe, Sr.

Fred M. Gibler

WITN

CAROL

State's Second Amended Witness and Exhibit
List

Fred M. Gibler

3/4/2013

MISC

CAROL

Personal/Recalled Return of Service - Eunice
McEwen

Fred M. Gibler

3/5/2013

JUID

CAROL

Proposed Jury Instructions/defendant

Fred M. Gibler

3/8/2013

REQT

CAROL

Request for Cameras in the Courtroom - Gazette Fred fvl. Gibler
Record

REQT

CAROL

Request for Cameras in the Courtroom - KHQ
News

Fred M. Gibler

REQT

CAROL

Request for Jury Instructions

Fred M. Gibler

REQT

CAROL

Request for Cameras in the Courtroom

Fred M. Gibler

REQT

CAROL

Request for Cameras in the Courtroom

Fred M. Gibler

3/11/2013

MISC

CAROL

Court Authorization

Fred M. Gibler

3/12/2013

JTST

CAROL

Hearing result for Jury Trial scheduled on
03/12/2013 09:00 AM: Jury Trial Started 2nd
Degree Murder
March 12-15 and 19-20, 2013

Fred M. Gibler

HRVC

CAROL

Hearing result for Jury Trial scheduled on
03/12/2013 09:00 AM: Hearing Vacated 2nd
Degree Murder
March 12-15 and 19-20, 2013

Fred M. Gibler

CMIN

CAROL

Court Minutes

Fred M. Gibler

Judge

Time: 11 :07 AM
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ROA Report
Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

3/13/2013

HRSC

CAROL

Judge
Hearing Scheduled (Status 03/22/2013 09:30

Fred M. Gibler

AM)

ORDR

CAROL
CAROL
CAROL
CAROL
CAROL

HRHD

CAROL

Hearing result for Status scheduled on
03/22/2013 09:30 AM: Hearing Held

Fred M. Gibler

CMIN

CAROL
CAROL

Court Minutes

Fred M. Gibler

MISC
3/18/2013

MOTN

3/19/2013

MOTN

3/22/2013

3/25/2013

HRSC

CAROL

Notice Of Hearing

Fred M. Gibler

Court Authorization

Fred M. Gibler

Motion in Limine

Fred M. Gibler

Motion to Disable Firearm

Fred M. Gibler

Order Approving Disabling of Firearm

Fred M. Gibler

Hearing Scheduled (Jury Trial 06/11/2013 09:30 Fred M. Gibler
AM) Trial dates June 11-14, 18-19 in Kooteanai
County
2nd Degree Murder
Notice Of Trial

Fred M. Gibler

i/3/2013

SUSI

SBRADBURY

Subpoena Issued - Det. Michael Van Leuven,
Fred M. Gibler
Officer Robert W. Loe, Chief Margaret
Lehmbecker, Jesse Herrera, Jerilyn Herrera, Dr.
Clyde Hansen, Derek Barden, Raymond Roy,
James Comack, Susie Comack, Katlyn Comack,
Eunice McEwen, Jana Hanson, Vincsent Hanson,
Det. Paul Berger, Stuart Jacobsen, Deputy Scott
Castles, Ronnie Dickerson, Trp. Glenn Bakken,
Det. Charles Greear, Sally Aiken, Deputy Michael
Richardson,Robby Rogers, Deputy Rodney B.
Dickenson, Bobbie Riddle, Janelle Buell, Dr. Paul
F. Paschall

~/4/2013

ORDR

CAROL

Order Setting Trial

US/2013

SUBR

CAROL

Subpoena Returned - Raymond Albert Roy, Jesse Fred M. Gibler
Warren Herrera, Robert William Loe, Sr., Susan
Ann Comack, Margaret Ann Lehmbecker, James
Eric Comack, Rodney Bryan Dickenson, Michael
John Richardson, Scott Charles Castles, Jr.,
Bobbie Joe Riddle, Dr. Clyde Hansen, Jerilynn
Ronda Herrera, Ronald LOee Dickerson, Kaytlin
Jacklin Marie Comack, Janelle Marie Buell

l/11/2013

SUBR

CAROL

Subpoena Returned - Derek Daniel Barden

Fred M. Gibler

i/5/2013

NOTC

CAROL

Notice of Additional Witness

Fred M. Gibler

SUSI

CAROL

Five Blank Subpoenas Issued

Fred M. Gibler

CMIN

CAROL

Court Minutes

Fred M. Gibler

CMIN

CAROL

Court Minutes

Fred M. Gibler

INFO

CAROL

Amended Prosecuting Attorney's Information

Fred M. Gibler

i/11/2013

Fred M. Gibler

Time:
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Case: CR-2011-0002053 Current Judge: Fred M. Gibler
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Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Judge

Date

Code

User

6/11/2013

HRHD

CAROL

Fred M. Gibler
Hearing result for Jury Trial scheduled on
06/11/2013 09:30 AM: Hearing Held Trial dates
June 11-14, 18-19
2nd Degree Murder

JTST

CAROL

Hearing result for Jury Trial scheduled on
06/11/2013 09:30 AM: Jury Trial Started Trial
dates June 11-14, 18-19
2nd Degree Murder

Fred M. Gibler

6/12/2013

CMIN

Court Minutes

Fred M. Gibler

6/13/2013

CMIN

Court Minutes

Fred M. Gibler

6/14/2013

3 blank Subpoenas Issued

Fred M. Gibler

6/18/2013

SUBI
CMIN

Court Minutes

Fred M. Gibler

6/19/2013

CMIN

Court Minutes

Fred M. Gibler

Jury Instructions/defendant

Fred M. Gibler

Jury Instructions

Fred M. Gibler

Verdict

Fred M. Gibler

Pre-Sentence Investigation Evaluation Ordered

Fred M. Gibler

6/21/2013

JUID
JRYI
VERD
PSI01
ORDR

CAROL
CAROL
SBRADBURY
CAROL
CAROL
CAROL
CAROL
CAROL
CAROL
CAROL

Order Entering Jury Verdict of Guilty and for
Presentence Investigation

Fred M. Gibler

CAROL
CAROL
CAROL
CAROL

Found Guilty After Trial (118-4001-11 Murder II)

Fred M. Gibler

Court Accepts Guilty Plea (118-4001-11 Murder II)

Fred M. Gibler

6/25/2013

FOGT
CAGP
STAT
HRSC

PRES

CAROL
CAROL

8/23/2013

STATUS CHANGED: closed pending clerk action Fred M. Gibler
Hearing Scheduled (Sentencing 08/29/2013
03:00 PM) 2nd Degree Murder

Fred M. Gibler
Fred M. Gibler

Notice Of Hearing

Fred M. Gibler

Presentence Report
Document sealed

8/28/2013
8/29/2013

Order in RE: Dress Clothes

Fred M. Gibler

Hearing result for Sentencing scheduled on
08/29/2013 03:00 PM: Hearing Held 2nd
Degree Murder

Fred M. Gibler

Judgment and Sentence

Fred M. Gibler

Sentenced To Incarceration (118-4001-11 Murder
II) Confinement terms: Credited time: 640 days.
Penitentiary determinate: 22 years.

Fred M. Gibler

ORDR
HRHD

CAROL
CAROL

JDMT
SNIC

CAROL
CAROL

OTST

CAROL

Other Sentencing Information: Indeterminate Life Fred M. Gibler
sentence.

CMIN

Court Minutes

Fred M. Gibler

Sentenced To Pay Fine 240.50 charge:
118-4001-11 Murder II

Fred M. Gibler

Order for Appointment of Idaho State Appellate
Public Defender for Purposes of Appeal

Fred M. Gibler

9/9/2013

SNPF

CAROL
CAROL

9/18/2013

ORDR

CAROL

Time: 11:07 AM
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ROA Report
Case: CR-2011-0002053 Current Judge: Fred M. Gibler
Defendant: Herrera, Joseph Duane

State of Idaho vs. Joseph Duane Herrera
Date

Code

User

10/1/2013

NOTA
APSC

CAROL

Notice Of Appeal

Fred M. Gibler

Appealed To The Supreme Court

Fred M. Gibler

STATUS CHANGED: Inactive

Fred M. Gibler

NLT

CAROL
CAROL
CAROL

Notice Of Lodging Transcript On Appeal - Byrl
Cinnamon

Fred M. Gibler

NLT

CAROL

Notice Of Lodging Transcript On Appeal - Anita
Self

Fred M. Gibler

NLT

CAROL

Notice Of Lodging Transcript On Appeal - Valerie Fred M. Gibler
Nunemacher

NOTC
HRSC

SBRADBURY
SB RAD BURY

Notice Of Telephonic Hearing

Fred M. Gibler

Hearing Scheduled (Hearing Scheduled
02/14/2014 12:00 PM) Telephonic Hearing

Fred M. Gibler

RESP

SBRADBURY

Response To "Objection to the Record" and
Motion to Vacate Hearing

Fred M. Gibler

SBRADBURY
SBRADBURY

Amended Notice of Telephonic Hearing

Fred M. Gibler

1/30/2014

AMAF
HRHD

Hearing result for Hearing Scheduled scheduled
on 02/14/2014 12:00 PM: Hearing Held
Telephonic Hearing

Fred M. Gibler

SBRADBURY
SBRADBURY
SBRADBURY

Objection to the Record

Fred M. Gibler

Order Granting Objection to the Record

Fred M. Gibler

2/28/2014

OBJE
ORDR
NOTC

Notice of Transcript lodged

Fred M. Gibler

STAT

12/13/2013

1/24/2014

1/28/2014

Judge

---

- -- -- -

J ~-1d ie K" 1FoJla nd

Official Court Reporter - ID CSR No. 639
324 West Garden Avenue
P.O. Box 9000
Coeur d'Alene, Idaho 83816-9000
Phone: (208) 446-1130
Ema il: jfoland@kcgov.us
O

d d
TO:

filed

Benewah County lb'.( <5{¥!{l

~__,_-=-·~~ 20.l::{_a t_AM/PM

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720

DOCKET NO. 41494
( STATE OF IDAHO

(
( vs.
(
( JOSEPH DUANE HERRERA

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on February 26, 2014, I lodged a transcript of 158
pages in length, including the July 13, 2012, Motions Hearing , for the above-referenced
appeal with the District Court Clerk of the County of Benewah in the First Judicial District.

~
~~
JUEK.FOLANo
February 26, 2014

JAN. 30. 2014 10:36AM

TO:BENEWAH

1GE GIBLER

RECEIVED

r-

1' f · " · W11
L-. . ··- ·-· - .

:,UPREME COURT

---22~~r2

.e,PPEAL:

BEl\!E\/VAH

FfLED
BF.NEWAH COUNTY

20,~.JMJ:ao

IN THE DISTRJCT COllITT OF TH
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E FIRST J\JOICIA!. D ! S ~ ~ - -,O
- EP un
OF THE STATE OF 1DAHO IN AN
D FOR THE COUNTY Or BENE
WAH

CASE NO. CR2011 ..2053
SUPREME COURT NO. 41494

v.
JOSEPH DUANE HE ME ~

ORDER GRANTING
OBJECTION TO THE RECORD

Oetendam-Appellan;

Upoti reviewing th9 attaobad (&ti
puJation or objecaoo) :a!'IQ 'imding
good -cause. IT
IS HEREBY ORDERED the Rec
on:I on Appeal in the ab wt me
ntioned case shall ·
include the rollowing:
1) Tfl!lnscript of the motions h~r
ing) h.eid on 7/13/12, Court Rep
orter. Julie

Fartand, estimated pages: oone pro
vided;

2) ·Defense's Proposed Jury fllS
tructicns,

fifed on 3/5/13;
3) Request for Juiy JnstrueffonSi
ifled on 318113: and
4) Jury Instructions provided 10
the jury at trail. held from

8111/13 to 6/19/13•
.The above Items shall be prepam
d and lodged with the 9h9rk of the
Idaho

. Supreme Court, and copies ~rv

ad on the State Appellate Public
Defender's Office and
the Idaho Attomey Generafs. Off'
ic,a. The abo\1'9 items sha
ll be prepamd at county
expense.

DAl'EDlhis

?, 0 ! W I ~ ' 2014.

£~fh~

FReDGFeLE'R

Dlsmct Judge

ORDER GRANTING OBJECTIO
N TO

60/ 80

;39\'/d
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JGE GIBLER
~

<;!EB,TIFICATE OE Sj;RV,1,Qs

:::SO

JHEREBY CERTIP( that I have tti~~ y of
(L,
$E!Pled a bl.!e
and correc:t eow of the attached ORDE R~ein g a copy in 'ltlle 2014.
Uru~ States ma.I,
pcst9g9 i:,repald, addrewed t.o:
DOUGLAS PAYNE
ATTORNEY AT LAW

701 COLLEGE STREET

ST MARIES ID 83861
JAMES E SIEBE

A1TORNEY AT LAW
008 NORTHWEST BLVD. STE.101
COEUR D1 ALENE ID 83814

JUI.Je FARLAND

COURT REPORTER

401EASTFRONTAVENUe
COUER D'ALENE JO S3814

KENNETH K. JORGENSEN

DEPU'JYATTORNl:YGENERAL

CRIMINAL DIVISION
POB0X8S720
BOISE ID 83720.0010

SARA B THOMAS
STATEAPPSl.ATE PUBLIC DEFENDER
3050 N LAKE HARBOR LAN.Ii SUITE 100
BOISE (D S3l03
STEPHEN KENYON
CLERK OF THE SUPREME COURT
PO BOX 837.20

BOlSE ID 83720-0101

Clerk of tfie Court

60160

391:i'd

208~342985

12:07:05

01-30-2014

SARA B. THOMAS
State Appellate Pubfic Defender
I.S.B. #5867
ERIK R. LEHTINEN

ft~f, :t&~late Unit

.JJ(

SPENCER J. HAHN
v
Deputy State Appellate Public Defender
I.S.B. #8576
3050 N. Lake Harbor Lane, Suite 100
Boise, ID 83703

(208) 334-2712
(208) 334-2985 (fax)

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BENEWAH

STATE OF IDAHO,
Plaintiff-Respondent,

)
)

v.

)
)
)

JOSEPH DUANE HERRERA,

)
)
)

Defendant-Appellant.

CASE NO. CR 2011-2053
SUPREME. COURT NO. 41494
OBJECTION TO THE RECORD

)

)

TO: THE ABOVE-NAMED RESPONDENT, THE STATE OF
IDAHO, AND DOUGLAS PAYNE, COURTHOUSE, 701 COLLEGE STREET, ST.
MARIES, JD 83861, AND THE CLERK OF THE ABOVE ENTITLED COURT:
NOTICE IS HEREBY GIVEN that appellant in the above entitled proceeding
hereby objects to the record on appeal served on , 2013, pursuant to Idaho Appellate
Rule (I.AR.) 29. This objection is based upon the fact that the appellant is requesting
the items listed below. Accordingly, the appellant requests, pursuant to I.AR 29(a),
that the following transcript and documents be added:
1) Transcript of the motions hearing, held on 7/13/12, Court Reporter: Julie
Farland, estimated pages: none provided;

OBJECTION TO THE RECORD

Page 1
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2083342985

12:07:23

01-30-2014

2) Defense's Proposed Jury Instructions, filed on 3/5/13;

3) Request for Jury Instructions, filed on 3/8/13; and
4) Jury Instructions provided to the jury at trail, held from 6/11/13 to 6/19/13.
Idaho case law currently indicates that any missing portions of the record are
presumed to support the trial court's ruling. State v. Wolfe, 99 Idaho 382, 390, 582

P.2d 728, 736 (1978); State v. Williams, 126 Idaho 39, 45, 878 P.2d 213, 219 (Ct.
App.1994).

The requested items are currentfy missing from the record.

The jury

instructions and propsed jury instructions are necessary to ensure that the jury was
properly instructed and that instructions requested by defense counsel were properly
condiered or given by the district court. The motion hearing included the presentationof
testimony and revidence on the State's Motions to use I.R.E. 404(b) evidence and
defense counsel's motions.to suppress and for a change of venue. Unless made part
of the record on appeal, the events and testimony of this hearing will be presumed to
support the district court's trial rulings and his sentencing decisions, which are now on
appeal. In order to overcome this legal presumption and to have his case considered
on its facts and merits, Mr. Herrera requests that the above-mentioned items be made
pa.rt of the record on appeal and filed with the Idaho Supreme Court.
DATED this 21 51 day of January, 2014.
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CERTIFICATE OF SERVICE
I HEREBY CERTJFY that l have this 21st day of January, 2014, served a true and
correct copy of the attached OBJECTION TO THE RECORD by the method indicated
below:
DOUGLAS PAYNE
ATTORNEY AT LAW
701 COLLEGE STREET
ST MARIES ID 83861
JAMES E SIEBE
ATTORNEY AT LAW
608 NORTHWEST BLVD. STE 101
COEUR D'ALENE ID 83814
JULIE FARLAND
COURT REPORTER
401 EAST FRONT AVENUE
COUER D'ALENE JD 83814
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
Hand delivered to Attorney General's mailbox at Supreme Court

SJH/ns

OBJECTION TO THE RECORD
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SIEB E LAW OFFI CES, PLLC
JAMES E. SIEBE, ISBN 2362
608 North west Blvd. , Ste. 101
Coeur d' Alene ,.ID 83814
Phone: (208) 765-8 188
Moscow: (208) 883-0622

Fax:

(208) 882-8769

OF THE
IN THE DIST RlCT COU RT OF THE FIRS T JUDI CIAL DIST RICT
STAT E OF IDAH O, IN AND FOR THE COU NTY OF BENE WAH
) Case No. CR-2 011-2 053
)
)
)
) DEFE NDA NT'S PROP OSED
) JURY INST RUC TION S
)
)
)
)

STAT E OF IDAH O,
Plaint iff,

vs.
JOSE PH D. HERR ERA,

Defendant.
__ _
__ __ __

, and
COM ES NOW the defendant, by and throu gh his attorn ey of record
on for use at trial.
prese nts to the Court the enclosed jury instru ctions for consi derati
DATE D this

_f_ day of March, 2013.
SIEB E LAW OFFI CES, PLLC

DEFENDANT'S PROPO SED
JURY INSTR UCTIO NS

-1

ot

IJ

CERTIFICATE OF SERVICE

£

day of March, 2013, I served a t111e and correct
I hereby certify that on the
the method indicated and addressed to the
documeiit'sy
foregoing
the
of
copy
following:
Honorable Judge Gibler
700 Bank Street
P.O. Box 527
Wallace, ID 83873

( ) U.S. Mail
( ) Hand Delivered
( ) 9vemight Mail
( .,fFacsimile to: (208) 753-3581

Benewah County Prosecutor
701 College St.
St. Maries, ID 83861

( ) U.S. Mail
( ) Han Delivered
( ) . ernight Mail
( Facsimile to: (208) 245-1915

DEFENDANT'S,PROPOSED
WRY INSTRUCTIONS

2

DEFENDAN T'S PROPOSED INSTRUCT ION NO. 1
This is the case of State of Idaho v. Joseph Duane. Herrera. Are the parties
ready to proceed?

In a moment the Clerk will call the roll of the jury. When your name is called
you will also be identified with a number. Please remember your number as we will be
using it later in the jury selection process.
The Clerk will now call the roll of the jury.
Ladies and Gentlemen, you have been summoned as prospective jurors in the
lawsuit now before us. The first thing we do in a trial is to select 12 jurors and
perhaps, one or two alternate jurors from among you.
I am Fred Gibler, the judge in charge of the comiroom and this trial. The deputy
clerk of court, - - - - - -, marks the trial exhibits and administers oaths to you

jurors and to the witnesses.

The bailiff, _ _ _ _ _ _ _, will assist me in

maintaining courtroom order and working with the jury.
Each of you is qualified to serve as a juror of this court. This call upon your
time does not frequently come to you, but is paii of your obligation for your citizenship
in this state and country. No one should avoid fulfilling this obligation except under
the most pressing circumstanc es. Service on a jury is a civic and patriotic obligation
which all good citizens should perfonn.
To assist you with the process of selection of a jury, I will introduce you to the

1

Fax:

parties and their lawyers and tell you in summary what this action is about. When I
introduce an individual would you please stand and briefly face the jury panel and then
retake your seat
The State of Idaho is the plaintiff in this action. The lawyer representing the
state is Douglas P. Payne, the Benewah County Prosecutor.
The defendant in this action is Joseph Duane Herrera. The lawyer representing
Mr. Herrera is James Siebe.
I will now read you the pe1iinent p01iion of the infonnation which sets
forth the charge against Mr. Herrera.

The information is not to be considered as

evidence but is a mere formal charge against Mr. Herrera. You must not consider it as
evidence of his guilt and you must not be influenced by the fact that a charge has been
filed.
The information charges:
"that the said Joseph Duane Hefrera, on or about the 25th day of Dece1nber,

2011, in the Coru1ty of Benewah, State of Idaho, did willfu11y, unlawfully, deliberately,
and with malice aforethought, but without premeditation, kill and murder Stephanie
Comack, a human being, by placing a .380 handgun against her head and pulling the
trigger, from which she died.

Mr. HeITera has pled not guilty to these charges. Under our law and system of
justice, Mr. Hen-era is presumed to be innocent. The effect of this presumption is to
2

require the state to prove his guilt beyond a reasonable doubt in order to support a
conviction against him.
As the judge fa charge of this comtroom, it is my duty, at various times during
the course of this trial, to instruct you as to the law that applies to this case.
The duty of the jury is to determine the facts; to apply the law set fmih in the
instructions to those facts, and in this way to decide the case. In applying the Court's
instructions as to the controlling law, you must follow those instructions regardless of
your opinion of what the law is or what the law should be, or what any lawyer may
state the law to be.
During the course of this trial, including the jury selection process, you are
instructed that you are not to discuss this case among yourselves or with anyone else,
nor to form any opinion as to the merits of the case until after the case has been
submitted to you for your determination.
We will now call an faitial selection of _ _ _~ Jurors. As your name is
called, please take a seat as directed by the bailiff. The clerk will please draw the
initial jurors' nan1es.

**** The clerk calls the jurors ****
In this pa1i of the jury selection, you will be asked questions touching on your
qualifications to serve as jurors in this paiiicular case. This part of the case is known

as the voir dire examination.

3

Vair dire examination is for the purpose of determining if your decision in this
case would in any way be influenced by opinions which you now hold or by son1e

personal experien ce or special know ledge which you may have concen1ing the subject
matter to be tried. The object is to obtain twelve persons who will impartia lly try the
issues of this case upon the evidence presente d in this courtroo m without being
influenced by any other factors.
Please understa nd that this question ing is not for the purpose of prying into your
affairs for personal reasons but is only for the purpose of obtainin g an impartia l jury.
Each question has an importan t bearing upon your qualifica tions as a juror and
each question is based upon a requiren1ent of the law with respect to such
qualifications. Each question is asked each of you, as though each of you were being
question ed separately.
If your answer to any question is yes, please raise your hand. You will then be
asked to identify yourself both by name and juror number.
At this time I would instruct both sides to avoid repeatin g any question during
this voir dire process which has already been asked. I would ask counsel to note,
however , that you certainly have the right to ask follow~up questions of any individual
juror based upon that juror's response to any previous question.
The jury should be aware that during and followin g the voir dire examina tion
one or more of you may be chailenged.

4

11
Each side has a certain number of peremp tory challenges," by which I 1nean

each side can challen ge a juror and ask that he or she be excuse d without giving a
11
reason therefore. In addition each side has challenges for cause," by which I 1nean

that each side can ask that a juror be excused for a specific reason. If you are excuse d
by either side please do not feel offended or feel that your honest y or integrity is being

questioned. It is not.
The clerk will now swear the entire jury panel for the voir dire examination.

IDAHO CRIMI NAL WRY INSTR UCTIO N ("ICJI" ) 001 (MODI FIED)
Given - - Refuse d - - /
Covere d
Modifi ed
Other- - - - - - - - - - Judge:_ _ _ _ _ _ _ _ __
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 2
During the course of this trial, including the jury selection process, you are

instructed that you are not to discuss this case ainong yourselves or with anyone else,
nor to form an opinion as to the merits of the case until after the case has been
submitted to you for your determination.

ICJI 002
I.C. § 19-2127

Given - - Refused - - Covered v
Modified
Other- - - - - - - - - - Judge:- - - - - - - -

6

DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 3
Now that you have been swmn as jurors to try this case, I want to go over with

you what will be happening. I will describe how the trial will be conducted and what
we will be doing. At the end of the trial I will give you more detailed guidance on how

you are to reach your decision.
Because the state has the burden of proof, it goes first. After the state's opening
statement, the defense may make an opening statement, or may wait until the state has
presented its case.
The state will offer evidence that it says will support the charge against Mr.
Hen-era. The defense may then present evidence, but is not required to do so. If the
defense does present evidence, the state may then present rebuttal evidence. This is
evidence offered to answer the defense's evidence.

After you have heard all the evidence, I will give you additional instructions on
the law. After you have heard the instructions, the state and the defense will each be
given time for closing arguments. In then· closing arguments, they will summarize the
evidence to help you understand how it relates to the law.

Just as the opening

statements are not evidence, neither are the closing arguments. After the closing
arguments, you will leave the courtroom together to make your decision.

7

During your deliberations, you will have with you my instructions, the exhibits

admitted into evidence and any notes taken by you in court

ICJI 101
Given - - Refused - - -

Modified
Covered V
Other- - - - - - - - - - -

Judge: _ _ _ _ _ _ _ _ _~
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DEFEN DANT 'S PROPO SED JURY INSTR UCTIO N NO. 3
It is importa nt that as jurors and officer s of this comi you obey the follow ing
instructions at any time you leave the jury box, whethe r it be for recesses of the court
during the day or when you leave the courtro om to go home at night.
First, do not talk about this case either among yoursel ves or with anyone else
during the course of the trial. In fain1ess to Mr. Herrera and to the state of Idaho, you
should keep an open mind through out the trial and not form or express an opinio n
about the case. You should only reach your decision after you have heard all the
evidence, after you have heard my final instruc tion and after the final arguments. You
may discuss this case with the other membe rs of the jury only after it is submit ted to
you for your decision. All such discussion should take place in the jury room.
Second , do not let any person talk about this case in your presence. If anyone

does talk about it, tell them you are a juror on the case. If they won't stop talking,
report that to the bailiff as soon as you are able to do so. You should not tell any of

your fellow jurors about what has happen ed.
Third~ during this trial do not talk with any of the parties, their lawyers or any
witnesses. By this, I mean not only do not talk about the case, but do not talk at all,
even to pass the time of day. In no other way can all parties be assured of the fain1ess

they are entitled to expect from you as jurors.
Fourth, dming this trial do not make any investigation of this case or inquiry

9

in the
outside of the courtroom on your own. Do not go to any place mentioned
t any
testimony without an explicit order from me to do so. You must not consul
unless I
books, dictionaiies, encyclopedias or any other source of information
specifically authorize you to do so.
Fifth, you must base your verdict solely on what is presen ted in court and not
have
upon any internet, newspaper, radio, television or other accou nt of what may
happened.

ICJI 108 (MOD IFIED )

/

Refus ed
Given
Covere_d_ _,/__,
Modi fi-ed- -Other - - - - - - - - - Judge:- - - - - ~ - - - - -
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DEFEN DANT'S PROPO SED JURY INSTRU CTION NO. 4
Your duties are to detennin e the facts, to apply the law set forth in n1y
instructions to those facts, and in this way to decide the case. In so doing, you must
follow my instructi ons regardle ss of your own opinion of what the law is or should be,
or what either side may state the law to be. You must conside r them as a whole, not

picking out one and disregar ding others. The order in which the instructions are given

has no significa nce as to their relative impmian ce. The law requires that your decision
be made solely upon the evidenc e before you. Neither sympath y nor prejudic e should

influence you in your delibera tions. Faithful perfomi ance by you of these duties is
vital to the adminis tration ofjustic e.

In determin ing the facts, you may consider only the evidenc e admitted in this
trial. This evidenc e consists of the testimon y of the witnesse s, the exhibits offered and

recejved, and any stipulate d or admitted facts. The producti on of evidence in court is
governe d by rules of law. At times during the trial, an objectio n may be made to a
question asked a witness, or to a witness' s answer, or to an exhibit. This simply means

that I am being asked to decide a particul ar rule of law.

Arguments on the

admissib ility of evidenc e are designed to aid the Court and are not to be consider ed by
you nor affect your delibera tions. If I sustain an objectio n to a question or to an
exhibit, the witness may riot answer the question or the exhibit may not be consider ed.
Do not attempt to guess what the answer might have been or what the exhibit n1ight

11

have shown. Similarly, if I tell you not to consider a particul ar statemen t or exhibit
you should put it out of your mind, and not refer to it or rely on it in your later
deliberations.
During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometim es we will talk here at the bench. At other times I
will excuse you from the courh·oo m so that you can be comfort able while we work out
You are not to speculat e about any such discussi ons. They are

any problem s.

necessar y from time to time and help the trial run more smoothl y.
Some of you have probably heard the tenns ff circums tantial evidence,11 "direct
evidencerr and hearsay evidence ." Do not be concern ed with these terms. You are to
11

consider all the evidence admitted in this trial.
Howeve r, the law does not require you to believe all the evidence . As the sole
judges of the facts, you must determin e what evidence you believe and what weight
you attach to it.
There is no m.agical formula by which one may evaluate testimon y. You b1ing
with you to this courtroo m all of the experien ce and backgro und of your lives. In your
everyda y affairs you determin e for yourselv es whom you believe, what you believe,
and how much weight you attach to what you are told. The same consider ations that
you use in your everyda y dealings in making these decision s are the consider ations
which you should apply in your delibera tions.

12

In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other. Your job is to think about the

testimony of each witness you heard and decide how much you believe of what he or
she had to say.
A witness who has special knowledge in a paiiicular matter may give his or her
opinion on that matter. In determining the weight to be given such opinion, you should
consider the qualifications and credibility of the witness and the reasons given for his
or her opinion. You are not bound by such opinion. Give it the weight, if any, to
which you deem it entitled.

rcn

104

Given

Modifi-ed-.-

Refused

Cover-ed--./--,.-'

--Other
----------Judge:- - - - - - - - - ~ -
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 5

If during the trial I say or do anything which suggests to you that I am inclined
to favor the claims or position of any party, you will not permit yourself to be
influenced by any such suggestion. I will not express nor intend to express, nor will I
intend to intimate, any opinion as to which witnesses are or are not worthy of belief;
what facts are or are not established; or what inferences should be drawn from the
evidence. If any expression of mine seems to indicate an opinion relating to any of
these matters, I instruct you to disregard it

ICTI 105

___

/
Given - - Refused
Covered -7
Modified
-

Judge:

----------
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DEFENDAN T'S PROPOSED JURY INSTRUCT ION NO. 6
Under our law and system of justice, Mr. Henera is presumed to be innocent.
The presumption of innocence means two things.
First, the state has the burden of proving Mr. Henera guilty. The state has that
burden throughout the trial. Thus Mr. HelTera, although accused, begins the trial with

a clean slate with no evidence against him.

He is never required to prove his

innocence, nor does he ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. Mr.
Herrera is presumed to be innocent. This presumption places upon the state the burden
of proving him guilty beyond a reasonable doubt. If, after considering a11 the evidence
and my instructions on the law, you have a reasonable doubt as to Mr. Herrera's guilt,
you must return a verdict of not guilty.
A reasonable doubt is a doubt based on reason and common sense. It is the kind
of doubt which would make an ordinary person hesitant to act in the most

15

important affairs of his or her own life. If after considering all the evidence you have a
reasonable doubt about Mr. Herrera's guih, you must find him not guilty.

ICJI 103 and 103a (MODIFIED)
Taylorv. Kentucky, 436 U.S. 478 (1977); Holland v. United States, 348 U.S. 121, 75
S.Ct. 127, 99 L.Ed. 150 (1954); State v. Taylor, 76 Idaho 358, 362, 283 P.2d 582, 585
(1955).

/
Refused
Given
V-,,Covere_d__
Modifi-ed-- .
-Other- - - - - - - - - Judge: _ _ _ _ _ _ _ _ __
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 7
In every crime or public offense there must exist a union or joint operation of act

and intent.

I.C. § 18-114
ICJI 305
Given ~ Refused - - Modified
Covered - Other- - - - - - - - - Judge: _ _ _ _ _ _ _ __
DEFENDANT' S PROPOSED JURY INSTRUCTION NO. 8
17

Ce1iain evidence was admitted for a limited purpose.

At the time this evidence was admitted you were admonished that it could not be
considered by you for any purpose other than the limited purpose for which it was
admitted.
Do not consider such evidence for any purpose except the limited purpose for
which it was admitted.

ICJI 308

Given /
Modified
Other

Refused - - - Covered - - -

-----------

Judge:- - - - - - - -
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 9
You, the jurors, are the exclusive judges of the credibility of fue witnesses, and it
is your duty to reconcile any conflict that may appear in the testimony, as far as may be

in your power, upon the theory that each witness has sworn to tell the truth.
If you believe that a witness, or any number of witnesses, have willfully and
knowingly testified falsely, in regard to any material matter, you may disregard such
witness's testimony, except in so far as it is corroborated by other credible evidence or

by facts or circumstances appearing in the case.
In detem1ining the credibility of any witness you may consider any matter that
has a tendency in reason to prove or disprove the truthfulness of any witness's
testimony, including but not limited to the following:
The witness's demeanor while testifying and the manner in which the

witness testifies;
Character of the testimony;

The extent of the witness's capacity to perceive, to recollect, or to
communicate any matter about which is testified to;
Extent of the witness's opportunity to perceive any matter about which is
testified to;
The witness's character for honesty or veracity or their opposites;

The existence or nonexistence of bias) interest, or other motive;

19

A statement previously made by the witness that is consistent with that
witness's testimony;
A statement previously made by the witness that is inconsistent with that
witness's testimony;
The existence or nonexistence of any fact testified to by the witness;
The witness's attitude toward the action in which is being testified about
or toward the giving of the testimony;
Any witness's admission of untruthfulness;
Any witness's prior conviction of a felony.

State v. Holm, 478 P.2d 284 (Idaho 1970); State v. McPherson, 291 P. 313 (Idaho
1930). California Criminal Jury Instruction 2.20

Given - - Refused
,,/
Modified - - - Covered - - Other
-

----------

Judge:_ _ _ _ _ __
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 10
Second degree murder is the killing of a human being without legal justification
or excuse and with malice aforethought.
The killing of a human being is legally justified when done in defense of self,
another, or property. You will be instructed on the elements of legal justification in a
later instruction.

ICJI 701 (MODIFIED)

,.

State v. Porter, 128 P.3d 908 (Idaho 2005).
I.C. §§ 18-4001~ 18-A009

/

Given - - Refused - - - - , Modified - - Covered - Other
---------Judge:

----------
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ICJI 701 MURDER DEFINED
INSTRUCTION NO.
legal
Murde r is the killin g of a human being [wi
ht]
thoug
justi ficat ion or excus e and] [with malic e afore
[or]
[by the inten tiona l appli catio n of tortu re]
[or]
[an
[in the perpe tratio n of, or attem pt to perpe trate,
of
years
aggra vated batte ry on a child under twelv e (12)
[kidna pping ]
[burg lary]
[robb ery]
[rape]
[arson ]
age]
on of mass
[weap
a
[mayhem] [an act of terror ism] [use of
[chem ical
[or]
weapo n]
[biol ogica l
[or]
destr uctio n]
weapo n]]]
[A "huma n being " inclu des a human embry o or fetus .]
[The killin g of a human being is legal ly [just ified ]
ion
[or] [excu sed] when (desc ribe the parti cular justi ficat
be
or excus e, such as "done in self-d efens e"). You will
tion]
instru cted later on the eleme nts of legal [just ifica
[and] [excu se.]
Comment
er
For legal justi ficat ion see I.C. § 18-40 09. For furth
ICJI
and
1514
instr uctio n on legal justi ficat ion see ICJI
For
1515. Excus able homic ide is defin ed in I.C. § 18-40 12.
e see
instr uctio ns on excus able homic ide and self-d efens
ICJI 1516 to ICJI 1521.
v.
The eleme nts of murde r by tortu re are discu ssed in State
Tribe , 123 Idaho 721, 852 P.2d 87 (1993 ).

\

DEFENDANT'S PROPSED JURY INSTRUCTION NO. 11
Malice may be express or implied.
Malice is express when there is manifested a deliberate intention to unlawfully
kill a human being.
Malice is implied when:
1. The killing resulted from an intentional act,
2. The natural consequences of the act are dangerous to human life, and
3. The act was performed without considerable p1·ovocation, and
4. The defendant acted with an abandoned and malignant heart.
Acting with an abandoned and malignant heart means that the defendant's
actions were performed with a reckless disregard for life where any reasonable man
would realize his actions to be both unjustifiable and pose a very high risk of death or
serious bodily injury.
The word aforethought does not imply deliberation or the lapse of time. It only

22

means that the malice must precede rather than follow the act

I.C. §18-4002
b

ICJI '703 (MODIFIED )

State v. P011er, 128 P.3d 908 (Idaho 2005); United States v. Paul, 37 F.3d 496 (9th Cir.
1994); Fensterrnaker v. State, 912 P.2d 653 (Idaho App. 1995) overruled on other
grounds by Porter, supra.
0

Given - Refused
Modified
Covered - Other
-------- Judge: _ _ _ _ _ _ _ ___
23

ICJI 702 MALICE-DEFINED
INSTRUCTION NO.
Malice may be express or implied
a
manifested
is
there
when
express
is
Malice
deliberate intention unlawfully to kill a human being.
Malice is implied when:
1. The killing resulted from an intentional act,
The natural consequences of the act are
2.
dangerous to human life, and
The act was deliberately performed with
3.
knowledge of the danger to, and with conscious
disregard for, human life.
When it is shown that a killing resulted from the
intentional doing of an act with express or implied malice,
no other mental state need be shown to establish the mental
state
mental
The
aforethought.
malice
of
state
necessarily
not
does
aforethought
constituting malice
require any ill will or hatred of the person killed.
The word "aforethought" does not imply deliberation or
It only means that the malice must
the lapse of time.
the act.
follow
than
rather
precede
Comment
I.C.

§

18-4002.

Do not use this instruction if the only murder charge is
felony murder or murder by the intentional application of
torture because these crimes do not require proof of malice
Idaho Code § 18-4001; State v. Pratt, 125
aforethought.
Idaho 594, 873 P.2d 848 (1994); State v. Lankford, 116
Idaho 860, 781 P.2d 197 (1989).
There is no legal distinction between malice and malice
State v. Dunlap, 125 Idaho 530, 873 P.2d 784
aforethought.
(1993).
When the charge is attempted second degree murder, this
instruction must be amended to delete any reference to
The intent to kill is required for
implied malice.
131
Buckley,
State v.
attempted second degree murder.
Idaho 164, 953 P.2d 604 (1998) .

L\

ICJI 703 MALICE-DEFINED

INSTRUCTION NO.
Malice may be express or implied.
Malice is express when there is manifested a deliberate ,
intention unlawfully to kill a human being.
Malice is implied when:
1. The killing resulted from an intentional act,
The natural consequences of the act are dangerous
2.
to human life, and
The act was deliberately performed with knowledge
3.
of the danger to, and with conscious disregard for,
human life.
When it is shown that a killing resulted from the
intentional doing of an act with express or implied malice, no
other mental state need be shown to establish the mental state
The mental state constituting malice
of malice aforethought .
aforethought does not necessarily require any ill will or hatred
of the person killed.
The word II aforethought II does not imply deliberation br the
It only means that the malice must precede
lapse of time.
rather than follow the act.
Comment
I.C

§

18-4002.

Do not use this instruction if the only murder charge is felonyState v.
murder because felony-murde r does not require malice.
Pratt, 125 Idaho 594, 873 P.2d 848 (1994); State· v. Lankford,
116 Idaho 860, 781 P.2d 197 (1989).
There is no
aforethought.
(1993).

legal
State

distinction between malice and malice
v. Dunlap, 12 5 Idaho 5 3 0 , 8 7 3 P . 2 d 7 8 4

this
When the charge is attempted second degree murder,
instruction must be amerided to delete any reference to implied
The intent to kill is required for attempted second
malice.
State v. Buckley, 131 Idaho 164, 953 P.2d 604
degree murder.
(1998).
[Revised July 2005]

P184

DEFENDANT1S PROPOSED JURY INSTRUCTION NO. 12
In order for Mr. Henera to be guilty of second degree murder, the state 1nust

prove each of the following beyond a reasonable doubt:
1. On or about December 25, 2011;
2. In the state of Idaho;
3. Joseph Herrera killed Stephanie Comack;
4.. Mr. Herrera acted without justification or excuse; and
5. Mr. Herrera acted with malice aforethought.

If any of the above has not been proven beyond a reasonable doubt, then you
must find Mr. Henera not guilty of second degree murder. If you find that all of the
above have been proven beyond a reasonable doubt, you must find Mr. Henera guilty.

f

ICJI 704 (MODIFIED)
I.C. § 18-4001; State v. Porter, 128 P.3d 908 (Idaho 2005)

Given _ _ Refused~
~
Covered
Modified
Other
-------

-~-

Judge: _ _ _ _ _ _ _ _ __
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CJI 705 SECOND DEGREE MURDER
INSTRUCTION NO.
Second
In order for the defendant to be guil
following:
the
of
each
prove
Degree Murder, the state must
1. On or about [date]
2. in the state of Idaho
engaged in conduct which
[name]
the defendant
3.
caused the death of [name of decedent],
justification or
acted without
defendant
the
4.
excuse, and
5. [with malice aforethought] [or] [by the intentional
application of torture which resulted in the death of [name
of decedent]].
If you find that the state has failed to prove any of
the above, you must find the defendant not guilty of second
degree murder. If you find that all of the above have been
proven beyond a reasonable doubt, then you must find the
defendant guilty of second degree murder.
Comment
I.C.

§

18-4001,

18-4003.

DEFENDANT'S PROPOSED JURY INSTRUCT ION NO. 13
your unanimous verdict is that Mr. Herrera

not guilty of second degree

murder, you must acquit him of that charge. In that event, you must next consider the
included offenses of voluntary manslaughter and involuntary man.slaughter.

ICJI 225
Refused
Given
Cover-ed-- /_,
Modifi-ed- Other- - Judge:
--------

--
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Fax:

DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 14
The distinction between murder and manslaughter is that murder requires malice
aforethought, while manslaughter does not.
There is no malice aforethought if the defendant acted with adequate
provocation, or in the heat of passion, or upon a sudden quarrel, even if the defendant
intended to kill the deceased. The provocation is adequate if it would have caused a
reasonable person, in the same circumstances, to lose self control and act on impulse
and without reflection.
Heat of passion may be provoked by fear, rage, anger, terror, revenge or other
emotion. Adequate provocation does not exist, however, when a person acts from
choice and malice aforethought even though experiencing any number of emotions.

State v. Porter, 2005 WL 14089 (Idaho App.)(court of appeals case for porter,
substantially affirmed by ISC in State v. Porter, 128 P.3d 908 (Idaho 2005)).

I'
ICJI 707
Given - - Refused - - - , , / < - Modified
Covered '7
Other- - - - - - - - - - Judge: _ _ _ _ _ _ _ __
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ICJI 707 MURDER AND MANSLAUGHTER DISTINGUISHED
INSTRUCTION NO.

The distinction between murder and manslaughter is
that
murder
requires
malice
aforethought,
while
manslaughter does not.
There is no malice aforethought if the defendant acted
with adequate provocation while in the heat of passion or a
sudden quarrel, even if the defendant intended to kill the
deceased. The provocation would have been adequate if it
would have caused a
reasonable person,
in the same
circumstances, to lose self-control and act on impulse and
without reflection.
Heat of passion may be provoked by fear, rage, anger,
terror, revenge or other emotion. Adequate provocation does
not exist, however, when a person acts from choice and
malice aforethought even though experiencing any number of
emotions.
[The defendant would not be acting in heat of passion
or sudden quarrel if sufficient time elapsed after the
provocation
for
a
reasonable
person
in
the
same
circumstances to have regained self-control and for reason
to have returned.}
Comment
The bracketed paragraph should be used if there is an issue
as to the lapse of time between the provocation and the
homicide.

Fax:

DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 15
Voluntary Manslaughter occurs in two situations:
1. A defendant, acting with adequate provocation, or upon a sudden
quarrel, or in the heat of passion, unintentionally kills another human
being and the actions show a conscious disregard for human life by
knowingly endangering the life of another; or
2. The defendant kills another human being intentionally but any malice
is mitigated by the existence of adequate provocation, or the defendant

acting upon a sudden quarrel, or in the heat of passion.

State v. Porter, 128 P.3d 908 (Idaho 2005); State v. Porter, 2005 WL 14089 (Idaho
App.); California v. Lasko, 999 P.2d 666 (Cal. 2000).

ICJI 708 (MODIFIED)
/

Given

Refused

/

Modified
Cove
r~
Other- - - - - - -

Judge:

----------
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ICJI 708 VOLUNTARY MANSLAUGHTER
INSTRUCTION NO.
In order for the defendant to be guilty of Voluntary
Manslaughter , the state must prove each of the following:
1. On or about [date]
2. in the state of Idaho
3. the defendant
[name]
engaged in conduct which
caused the death of [name of decedent], and
4.
the defendant acted unlawfully upon a sudden
quarrel or heat of passion and without malice aforethought
in causing such death.
If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.
If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty of voluntary
manslaughter .
Comment
I.C.

§

18-4006.

Use the bracketed material in paragraph number 4 if this
instruction is given as an included offense to murder,
after giving the transition instruction, ICJI 225.
If the court is going to instruct on the included offense
of Involuntary Manslaughter , the transition instruction,
ICJI 225, should be given along with the appropriate
Involuntary Manslaughter instruction following the last
sentence of this instruction.

31

DEFEND ANT'S PROPOSE D JURY INSTRUC TION NO. 16
order for Mr. Herrera to be found guilty of voluntary manslaug hter, the state
must prove each of the following beyond a reasonabl e doubt:

1. On or about DecembeT 25, 2011;
2. In the state of Idaho;

3. Joseph Hen-era engaged in conduct which caused the death of Stephanie
Camack; and
4. Mr. Herrera acted unlawfull y upon a sudden quarrel or heat of passion and
without malice aforethou ght in causing such death; and

5a. Mr. Herrera intentiona lly killed Stephanie Comack; or

Sb.

Mr. Henera unintentio nally killed Stephanie Comack but acted with

conscious disregard for human life and knew that his actions could kill

Stephanie Camack; and

6. Mr. Herrera acted without justificati on or excuse.
If any of the above has not been proven beyond a reasonabl e doubt, then you
must find Mr. Herrera not guilty of voluntary manslaug hter. If each of the above has

28

been proven beyond a reasonable doubt, you must find Mr. Herrera guilty
of
voluntary manslaughter.

California v. Lasko, 999 P.2d 666 (Cal 2000); State v. Porter, I 28
2005).
IC. § 18-4006
ICJI 708 (MOD IFIED )
Given - - Refus ed
--Modif ied
Cover ed ____.,,__
Other
-- ------Judge: _ __ _ _ _ _ _ __
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3d 909 (Idaho

ICJI 708 VOLUNTARY MANSLAUGHTER
INSTRUCTION NO.
In order for the defendant to be guilty of Voluntary
Manslaughter, the state must prove each of the following:
1. On or about [date]
2. in the state of Idaho
engaged in conduct which
[name]
the defendant
3.
and
decedent],
of
[name
of
death
the
caused
the defendant acted unlawfully upon a sudden
4.
quarrel or heat of passion and without malice aforethought
in causing such death.
If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.
If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty of voluntary
manslaughter.
Comment
I.C.

§

18-4006.

Use the bracketed material in paragraph number 4 if this
instruction is given as an included offense to murder,
after giving the transition instruction, ICJI 225.
If the court is going to instruct on the included offense
of Involuntary Manslaughter, the transition instruction,
ICJI 225, should be given along with the appropriate
Involuntary Manslaughter instruction following the last
sentence of this instruction.

DEFENDA NT'S PROPOSED JURY INSTRUCI ONN0.17
Involuntary manslaughter is the unintentional and unlawful killing of another
human being.

I.C. § 18-4006 (2)
State v. Porter, 128 P.3d 909 (Idaho 2005)
ICJI 711 (MODIFIED )

Given _ _ Refused
Modified
Covered
Other

V ,._

,1
--------Judge :~---- ~--~
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 18
In order for Mr. Herrera to be guilty of involuntary manslaughter, the state n1ust

prove each of the following beyond a reasonable doubt:
1. On or about December 25, 2011;
2. In the state of Idaho;
3. Joseph Herrera unlawfully and unintentionally killed Stephanie Comack, and

4. Mr. Herrera used a deadly weapon (a gun) that caused the killing, and
5. Mr. Herrera acted in a manner that was reckless, but such recklessness did
not rise to the reckless disregard for human life found in malice.

If any of the above has not been proven beyond a reasonable doubt, then you
must find Mr. Herrera not guilty of involuntary manslaughter. If each of the above has
been proven beyond a reasonable doubt, you must find him guilty.

I.C. § 18-4006 (2)
See State v. Porter, 128 P.3d 908 (Idaho 2005).
ICJI 712 (modified)
/
Given - - Refused ----,;;-/

Covered - Modified
Other- - - - - - - - - - Judge: -----------····-............._,____
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ICJI 712 INVOLUNTARY MANSLAUGHTER-NEGLIGENT USE OF DEADLY
WEAPON
INSTRUCTION NO.
In order for the defendant to be guilty of Involuntary
Manslaughter by negligent use of a deadly weapon, the state
must prove each of the following:
1. On or about [date]
2. in the state of Idaho
3. the defendant [name] used a [firearm] [or] [deadly
weapon] with reckless disregard of the consequences and of
the rights of others,
4. producing the death of [name of decedent].
A "deadly weapon" is any object, instrument or weapon
which is used in such a manner as to be capable of
producing, and likely to produce, death or great bodily
injury.
If any of the above has not been proven beyond a
reasonable doubt, you must find the defendant not guilty.
If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
Comment
I.C. § 18-4006(2).
In order for a negligent act to be criminal, it must be
more than the failure to exercise ordinary care. The
reference to negligence in a criminal statute means such
negligence as amounts to a reckless disregard of the
tz,
consequences and of the rights of others. State v.
61 Idaho 411, 102 P.2d 639 (1940); State v. McMahan, 57
Idaho 240, 65 P.2d 156 (1937); IC§ 18-114.
Hands or other body parts or appendages may not, by
themselves, constitute deadly weapons under the aggravated
assault and aggravated battery statutes. State v. Townsend,
124 Idaho 881, 865 P.2d 972 (1993). A boot can be a deadly
weapon under IC§ 18-905 State v. Huston, 121 Idaho 738,
828 P.2d 301 (1992). In general, an instrumentality may be
a deadly weapon if it is capable of being used in a deadly
manner and the evidence indicates that its possessor
intended on that occasion to use it as a weapon. Townsend,
at 886, 865 P.2d at 977, citing Huston, and State v.

Missenb erger, 86 Idaho 321, 386 P.2d 559 (1963)
A pocket
knife may be a deadly weapon, dependin g on the
circumst ances of its use.
State v. Lenz, 103 Idaho 632,
651 P.2d 566 (Ct. App. 1982).

ICJI 712 INVOLUNTARY MANSLAUGHTER-NEGLIGENT USE OF DEADLY WEAPON
INSTRUCTION NO.
In order for the defendant to be guilty of Involuntary·
Manslaughter by negligent use of a deadly weapon, the state must·
prove each of the following:
1. On or about [date]
2. in the state of Idaho
[deadly
[or]
3. the defendant [name] used a [firearm]
of the
and
weapon] with reckless disregard of the consequences
rights of others,
4. producing the death of [name of decedent].
A "deadly weapon" is any object, instrument or weapon which
is used in such a manner as to be capable of producing, and
likely to produce, death or great bodily injury.
If any of the above has not been proven beyond a reasonable
doubt, you must find the defendant not guilty. If each of the
above has been proven beyond a reasonable doubt, then you must
find the defendant guilty.
Comment
I.C. § 18-4006(2).
In order for a negligent act to be criminal, it must be more
than the failure to exercise ordinary care. The reference to
negligence in a criminal statute means such negligence as
amounts to a reckless disregard of the consequences and of the
rights of others. State v. Hintz, 61 Idaho 411, 102 P.2d 639
(1940); State v. McMahan, 57 Idaho 240, 65 P.2d 156 (1937); IC§
18-114.
Hands or other body parts or appendages may not, by themselves,
constitute deadly weapons under the aggravated assault and
aggravated battery statutes. State v. Townsend, 124 Idaho 881,
865 P.2d 972 (1993). A boot can be a deadly weapon under IC §
18-905. State v. Huston, 121 Idaho 738, 828 P.2d 301 (1992). In
general, an instrumentality may be a deadly weapon if it is
capable of being used in a deadly manner and the evidence
indicates that its possessor intended on that occasion to use it
as a weapon. Townsend, at 886, 8 65 P. 2d at 977, citing Huston,
and State v. Missenberger, 86 Idaho 321, 386 P.2d 559 (1963). A
depending on the
deadly weapon,
knife may be a
pocket
,~
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DEFENDANT'S PROPOSED JURY INSTRUCTION N0.19
Murder differs from involuntary manslaughter in two respects:
1. Murder requires malice aforethought; and
2. The defendant's awareness of risk for involuntary manslaughter is

short of the extreme disregard for human life, or malice, found in
murder.

United States v. Dixon, 419 F.2d 2888 (D.C. Cir. 1996)(concuning opinion); United
States v. One Star, 979 F.2d 1319 (th Cir. 1992); See also United States v. Cox, 509
F.2d 390 (D.C. Cir. 1974).

1/ /

Given _ _ Refused
Modified
Cover~
-~
Other- - - - - - - - - - Judge: _ _ _ _ _ _ _ _ __
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ICJI 707 MURDER AND MANSLAUGHTER DISTINGUISHED
INSTRUCTION NO.

The distinction between murder and manslaughter is
while
aforethought,
malice
requires
murder
that
manslaughter does not.
There is no malice aforethought if the defendant acted
with adequate provocation while in the heat of passion or a
sudden quarrel, even if the defendant intended to kill the
deceased. The provocation would have been adequate if it
in the same
reasonable person,
would have caused a
circumstances, to lose self-control and act on impulse and
without reflection.
Heat of passion may be provoked by fear, rage, anger,
terror, revenge or other emotion. Adequate provocation does
not exist, however, when a person acts from choice and
malice aforethought even though experiencing any number of
emotions.
[The defendant would not be acting in heat of passion
or sudden quarrel if sufficient time elapsed after the
same
the
in
person
reasonable
a
for
provocation
circumstances to have regained self-control and for reason
to have returned.]
Comment
The bracketed paragraph should be used if there is an issue
as to the lapse of time between the provocation and the
homicide.

,'"""'

DEFENDANT'S PROPOSED JURY INSTRUCTION N0.20
The State is required to prove beyond a reasonable doubt that Mr. He1Tera's
actions were the proximate cause of death of Stephanie Comack.
To show proximate cause, the State must prove that Mr. Herrera's actions solely
were responsible for the death of Stephanie Comack.
A proximate cause is one which played a substantial paii in bringing about the
death, so that death was the direct result or a reasonably probable consequence of the
defendant's act.

State v. Johnson, 894 P.2d 125 (Idaho 1995)(whether defendant's actionproxin1ately
cause injury was appropriate for jury instruction where evidence was presented that
questioned the reason for the injury); State v. Tiffany, 88 P.3d 728 (Idaho 2004)(no
evidence was presented to show any other excus1 for cause of death, therefore,

instruction was not allowed).

\

Ninth Circuit Model CJI 8.92.
Given - - Refused - - Modified
Covered
Other- - - - - - - - - - Judge:_ _ _ _ _ _ _ __

--
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 21
You have been instructed as to all the rules oflaw that may be necessary for you

to reach a verdict. Whether some of the instructions will apply will depend upon your
dete1mination of the facts. You will disregard any instruction which applies to a state
of facts which you determine does not exist. You must not conclude from the fact that
an instruction has been given that the Court is expressing any opinion as to the facts.

ICTI 205
Given
Refused
Modified
Cover-ed--7-'
-Other- - - - - - - - - - -

Judge: _ _ _ _ _~ - - - -
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 22
The original instructions and the exhibits will be with you in the jury room.
They are part of the official court record. For this reason please do not alter them or

mark on them in any way.
The instructions are numbered for convemence m referring to specific
instructions. There may or may not be a gap in the numbering of the instructions. If

there is, you should not conce1n yourselves about such gap.

ICJI 206
Given
/
Refused - - Modified
Covered - Other- - - - - · - - - ·
Judge:

-----------
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To:

DEFEND ANT'S PROPOS ED JURY INSTRUC TION NO. 23
Upon retiring to the jury room, select one of you as a presiding officer, who will

preside over your deliberations. It is that person's duty to see that discussion is orderly;
that the issues submitted for your decision are fully and fairly discussed ; and that every
juror has a chance to express himself or herself upon each question.
In this case, youT verdict must be unanimous. When you all arrive at a verdict,
the presiding officer will sign it and you will return it into open comi.
Your verdict in this case cannot be arrived at by chance, by lot, or by
compromise.

If, after considerin g all of the instructions in their entirety, and after having fully
discussed the evidence before you, the jury determine s that it is necessary to
communic ate with me, you may send a note by the bailiff. You are not to reveal to me

or anyone else how the jury stands until you have reached a verdict or unless you are
instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to

you with these instructio ns.

ICJI 207
Given - - - Refused
--··--Modified
Covered - - Other
----------Judge:

-----------

36

Fax:

DEFENDANT'S PROPOSED JURY INSTRUCTION NO. 24
I have outlined for you the rules oflaw applicable to this case and have told you
of some of the matters which you may consider in weighing the evidence to determine
the facts. In a few minutes counsel will present their closing remarks to you, and then
you will retire to the jury room for your deliberations.
The arguments and statements of the attorneys are not evidence.

If you

remember the facts differently from the way the attorneys have stated them, you should
base your decision on what you remember.
The attitude and conduct of jurors at the beginning of your deliberations are
important. It is rarely productive at the outset for you to make an emphatic expression
of your opinion on the case or to state how you intend to vote. When you do that at the
beginning, your sense of pride may be aroused, and you may hesitate to change your
position even if shown that it is wrong. Remember that you are not partisans or
advocates, but are judges. For you, as for me, there can be no triumph except in the
ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before
making your individual decisions. You may fully and fairly discuss among yourselves
all of the evidence you have seen and heard in this coum·oom about this case, together
with the law that relates to this case as contained in these instructions.
During your deliberations, you each have a right to re-exan1ine your own views
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and change your opinion. You should only do so if you are convinced by fair and

honest discussion that your original opinion was incorrect based upon the evidence the
jury saw and heard during the trial and the law as given you in these instructions.
Consult with one another. Consider each other's views, and deliberate with the
objective of reaching an agreement, if you can do so without disturbing your individual
judgment. Each of you must decide this case for yourself; but you should do so only
after a discussion and consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or
effect of evidence or as to the innocence or guilt of the defendant because the majority
of the jury feels otherwise or for the purpose of returning a unanimous verdict.

ICJI 204
Given - - - Refused ___
Modified
Covered - Other
----------Judge: _ _ _ _ _ _ _ _ __
,_'"_'
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INSTRUC TION NO. 10 A
Second degree murder is the killing

human

legal justification

or excuse and with malice aforethought.
Murder is the killing of a human being [without legal justification or
excuse and] [with malice aforethought

ICJI 701 (MODIFI ED)
State v. Porter, 128 P.3d 908 (Idaho 2005).
I.C. §§ 18-4001, 18-4009

c/:

Given _ _ Refused
Modified
Covered ~
Other- - - - - - - - Judge: _ _ _ _ _ _ _ __
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ICJI 705 (AMENDED) SECOND DEGREE MURDER

DEFENDANT'S REQUESTED
INSTRUCTION NO: 25

Before you may find Mr. Herrera guilty of Murder in the Second Degree as charged in
Count I, the State must prove to you that Mr. Herrera willfully, unlawfully and deliberately
caused the death of Stephanie Camack.

Deliberately, as charged by the State in Count I of the Information is defined as;
an :intent to kill executed in a cool state of blood, not in sudden passion
engendered by lawful or some just cause or provocation;
done with reflection;
a dispassionate weighing process and consideration of consequences before
acting.
Unlawfully, as charged by the State in Count I of the Infmmation, is defined as acting

without legal justification or excuse.
Willfully, as charged by the State in Count I of the Information, means a purpose or
willingness to commit the act charged in the Infornrntion.
Comment
The Idaho Supreme Court has recognized that jury instrnctions should mirror the allegations in
the charging document:

In particular, the instrnctions should be tailored to fit the allegations in the
complaint, information or indictment Failure to do so may cause a fatal
variance between the instrnctions and the charging document, which could
dep1ive the defendant of the right to fair notice of the charges or leave the
defendant open to the risk.of double jeopardy. See, State v. Tiffany, 139
Idaho 909, 918-19, 88 P.3d 737-38 (2004); State v. Windsor, 110 Idaho
410, 417-18, 716 P .2d 1182, 1189-90 (l 985). A statute will often provide
that a particular crime can be committed in different ways. The jury
should be instructed only on the particular manner of committing the
crime that is alleged in the charging document. In addition, the
instructions should not allow the jury to convict a defendant on the basis
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To:

of acts or injuri es other than those allege d in the charg ing
docum ent.
SUPREME COUR T OF THE STATE OF IDAHO, IDAHO CRIMI
NAL JURY INSTRUCTIONS, INTRODUCTION
AND GENERAL DIRECTIONS FOR USE, available at
http://www

.isc.id aho.g ov/ida ho_cour ts_e.11tm.

Jury instru ctions must "inclu de every eleme nt of the charg ed offen
se that the State is
obligated to prove ." State v. Halbesleben, 139 Idaho 165,
169, 75 P.3d 219 (Ct. App. 2003 ).

"Jury instru ctions that omit an eleme nt of the crime lighte n
the prose cution 's burde n of proof and
are irnpen nissib le." Id. See also McKay v. State
148 Idaho 567, 225 P.3d 700 (2010). Jury instru ctions that
fail to requir e the state to prove every
element of the offens e violat e due proce ss and, thus, rise to
the level of funda menta l error. State
v. Hansen, 148 Idaho 442,2 24 P.3d 509 (Ct. App. 2009) (citing
Midd leton v. lvfcNeil, 541 U.S.
433,4 37 (2004 ); State v. Anderson, 144 Idaho 743,7 49, 170
P.3d 886 (2997 )). The jury
instruction must "fairly and accura tely reflec t the applic able
law." State v. Payne, 134 Idaho 423,
425, 3 P.3d 1251 (2000 ). Ifthei nstruc tionsm isled the jury
or prejud iced the defend ant, the
review ing comi must revers e the judgm ent or convi ction.
Halbesleben, 13 9 Idaho at 169.
"A trial judge shoul d remai n vigila nt in observ ing the duty set
forth in Idaho Code § 192132: 'In charg ing the jury, the court must state to them all
matte rs oflaw neces sary for their

infonnation. "'

SUPRE ME COUR T OF THE STATE OF IDAHO, IDAHO CRJMI
NAL JURY INSTRUCTIONS,
INTRODUCTION AND GENE RAL DIREC TIONS FOR USE,
available at

http:// www. isc.id aho.g ov/ida ho courts e.htrn. But see State
v. Adam cik, No. 34639 , 2011 WL
5923063, *24 (Idaho, Nov. 29, 2011) (noting, "Whe re the
langu age of the indict ment or
inform ation goes beyon d aUegi ng eleme nts of the c1ime, it
is mere surplu sage that need not be
proved. Howe ver, the inclus ion of surplu sage must not be
allow ed to prejud ice a defen dant in the
contex t of his case" (inte111al citatio n omitte d)); State v. Hoffm
an, 37 Idaho 897,9 01, 55 P.3d 890
(Ct. App. 2002) ("a valian ce betwe en a charg ing instru ment
and a jury instru ction neces sitates
reversal only when it depriv es the defen dant of his right to
fair notice or leaves him open to the
risk of doubl e jeopa rdy." (inter nal citatio n omitte d)); State
v. Draper, 151 Idaho 576,2 61 P .3d
853, 866 (2011 ) ( findin g hial court did not err for not instru
cting jury on defini tions of willfu l
and delibe rate, becau se the defen dant was attem pting to insert
legal defini tions where the
comm on defini tion [was] the appro priate one).
In this case, the Infom rntion charg es that Mr. Herre ra" ... did
Willfully, unlawfulJy,
deliberately, and with malic e aforet hough t, but witho ut preme
ditatio n, kill and murde r Mrs.
Larse n ... " Accor dingly , the tenns "willf ully, unlaw fully, delibe
rately , and with malic e
aforet hough t," are allege d as eleme nts of the crime in the Inform
ation (not mere surplusage),
which the state is obliga ted to prove

GIVE N

REFUSED
ACCE PTED

MODIFIED
COVERED
JUDGE
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ICJI 705 SECOND DEGREE MURDER
INSTRUCTION NO.

Second
In order for the defend ant to be guilty
Degree Murder , the state must prove each of the followi ng:
1. On or about [date]
2. in the state of Idaho
engaged in conduc t which
[name]
3. the defend ant
caused the death of [name of decede nt],
justifi cation or
acted withou t
defend ant
the
4.
excuse, and
5. [with malice aforeth ought] [or] [by the intenti onal
applica tion of torture which resulte d in the death of [name
of decede nt]].
If you find that the state has failed to prove any of
the above, you must find the defend ant not guilty of second
degree murder . If you find that all of the above have been
proven beyond a reason able doubt, then you must find the
defenda nt guilty of second degree murder .
Comment
I. C.

§

18-400 1,

18-400 3.

of

DEFENDANT'S REQUESTED
INSTRUCTION NO: 26
Before you may find Mr. Herrera guilty of Murder in

Second Degree as charged

Count I, the State must prove to you that Mr. Herrera \Villfully, unlawfully and deliberately
caused the death of Stephanie Camack

Deliberately, as charged by the State in Count I of the Information is defined as:
an intent to kill executed in a cool state of blood, not in sudden passion
engendered by lawful or some just cause or provocation; 1
done with reflection;2
a dispassionate weighh1g process and consideration of consequences before
acting.3
Unlawfully, as charged by the State in Count I of the Infonnation, is defined as acting
without legal justification or excuse,
Willfully, as charged by the State :in Count I of the Information, means a purpose or
willingness to commit the act charged in the Information.4
Comment
The Idaho Supreme Court has recognized that jrn-y instructions should mirror the allegations in
the charging document:

In particular, the instructions should be tailored to fit the allegations in the
1 See Statev. Dong Sing, 35 Idaho 616,208 P. 860 (1922); State v. Koho, 91 Idaho 450,423,
P.2d 1004 (1967).
22 See Sheahan v. Smith. No. 1:08-CV-00444-EJL, 201 J WL 1219681, *9 (D. Idaho, March 28,
2011) (slip copy).
3 See Polk v. S a11dovai, 503 F.3d 903, 907 (9th Cit. 2007); Elliot v. Williav1s, No. 2:08-cv-00829-GMN,
2011 WL 4436648 (D. Nev., Sep. 23, 2011) (citing Chambe1:r v. McDaniel~ 549 F.3d 1191, 1201 (9th
Cit. 2008))4 See ICJI340 comment. See, e.g., State v. Aragon, 107 Idaho 358,690 P.2d 293 (1984)
(willfully means that there was manifested a clear intent to take life, defined in context of first
degree murder, as contrasted with definition of malice). But see State v. Draper, 151 ldaho 576,
261 P.3d 853 (2011) (discussing Aragon: "There, the distinction was between malice and
willfulness and, unlike malice, which has a specific legal definition, the common definition of
willfulness is applicable.") ..
41
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complaint, information or indictment Failure to do so may cause a fatal
variance between the instructions and the charging document, which could
dep1ive the defendant of the right to fair notice ofthe charges or leave the
defendant open to the risk of double jeopardy. See, State v. Tiffany, 139
Idaho 909, 918-19, 88 P.3d 737-38 (2004); State v. Windsor, 110 Idaho
410, 417-18, 716 P.2d 1182, 1189-90 (1985). A statute will often provide
that a particular crime can be committed in different ways. The jury
should be instructed only on the particular manner of committing the
crime that is alleged in the charging document. In addition, the
instructions should not allow the jury to convict a defendant on the basis
of acts or injuries other than those alleged in the charging document.
SUPREME COURT OF THE STATE OF IDAHO, IDAHO CRIMINAL JURY INSTRUCTIONS, INTRODUCTION
AND GENERAL DIRECTIONS FOR USE, available at http://www.isc.ida ho.gov/idaho cour::f:_§_e.htm.

Jury instructions must "include every element of the charged offense that the State is
obligated to prove." State v. Halbesleben, 139 Idaho 165, I 69, 75 P.3d 219 (Ct. App. 2003).
"Jmy instructions that omit an element of the crime lighten the prosecution's burden of proof and
are impermissible." Id. See also McKay v. State
148 Idaho 567, 225 P .3 d 700 (2010). Jury instructions that fail to require the state to prove every
element of the offense violate due process and, thus, rise to the level of fundamental en-or. State
v. Hansen, 148 Idaho 442,224 P.3d 509 (Ct. App. 2009) (citing Middleton v. McNeil, 541 U.S.
433, 437 (2004); State v. Anderson, 144 Idaho 743,749, 170 P.3d 886 (2997)). The jury
insiruction must "fairly and accurately reflect the applicable law." State v. Payne, 134 Idaho 423,
425., 3 P.3d 1251 (2000). If the instructions misled the jury or prejudiced the defendant, the
reviewing court must reverse the judgment or conviction. Halbesleben, 139 Idaho at 169.
"A trial judge should remain vigilant in observing the duty set fo11h in Idaho Code § 192132: 'In charging the jury, the court must state to them all matters oflaw necessary for their
infomiation.,,, SUPREME COURT OF THE STATE OF IDAHO, IDAHO CRIMINAL JURY INSTRUCTIONS,
INTRODUCTION AND GENERAL DIRECTIONS FOR USE, available at

http://www.isc.ida ho.gov/idaho courts e.htm. But see State v. Adamcik, No. 34639, 2011 WL
5923063, *24 (Idaho, Nov. 29,2011) (noting, "Where the language of the indictment or
information goes beyond alleging elements of the clime, it is mere surplusage that need not be
proved. However, the inclusion of surplusage must not be allowed to prejudice a defendant in the
context ofhis case" (internal citation omitted)); State v. Hoffinan, 37 Idaho 897,901, 55 P.3d 890
(Ct. App. 2002) ("a variance between a charging instrument and a jury instruction necessitates
reversal only when it deprives the defendant of his right to fair notice or leaves him open to
the risk of double jeopardy." (intenial citation omitted)); State v. Draper, 151 Idaho 576,

261 P.3d 853, 866 (201 I) (finding trial court did not en- for not instructing jury on
definitions of wiliful and deliberate, because the defendant was attempting to insert legal
definitions where the common definition [was] the appropriate one).
In this case, the Infonnation charges that Mr. Henera " ... did willfully, unlawfuily,
deliberately, and with malice aforethought, but without premeditation, kill and murder
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Mrs. Larsen ... " Accordingly, the terms "willfully, unlawfully, deliber ately,
and with
malice aforethought, are alleged as elemen ts ofthe crime in the Inform ation
( and not
mere surplusage) which the state is obliga ted to prove. As such, Mr. Ellingt
on is entitle d
to give instruc tions to the jury regard ing the definitions of "willfu Hy," "unlaw
fully,'" and
"delibe rately, " in Count I. See, e.g., State v. Lilly, which discus sed State v.
Young:
... [T]he Idaho Suprem e Court addres sed the use of the I. C. § 18-101 (1) genera
l
definit ion of"wil lfully" in the contex t of the charge of felony injury to a child,
LC.
§ 18-1501(1). The Young Court reache d the same conclu sion as that reache
d by
this Court in Sohm,· that the district court erred in giving the genera l definit
ion of
wil{fitlly because it directly conflic ted with the use of the term in the substa
ntive
statute .
State v. Lilly, 142 Idaho 70, 73, 122 P.3d 1170 (Ct. App. 2005) (citing State
v. Young, 138
Idaho 370, 64 P.3d 296 (2002) (emphasis added)). This suggests that terms
used in
criminal statute s are not always identic al to the general definitions used in
a diction ary;
demonstrating that the court has the authority to give instructions about the definit
ions of
· tem1S used in the contex t in which the term is used in the substa ntive statute.

GIVEN
REFU SED
ACCE PTED
----MODI FIED
COVE RED
JUDG E
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ICJI 702 MALICE-DEFINED
INSTRUCTION NO. 11A

Malice may be express or implied.
Malice
is
express
when
there
is
manifested
a
deliberate intention unlawfully to kill a human being.
Malice is implied when:
1. The killing resulted from an intentional act,
2.
The natural consequences of the act are
dangerous to human life, and
3.
The act was deliberately performed with
knowledge of the danger to, and with conscious
disregard for, human life.
When it is shown that a killing resulted from the
intentional doing of an act with express or implied malice,
no other mental state need be shown to establish the mental
state
of
malice
aforethought.
The
mental
state
constituting malice aforethought
does
not necessarily
require any ill will or hatred of the person killed.
The word "aforethough t" does not imply deliberation or
the lapse of time.
It only means that the malice must
precede rather than follow the act.
Comment
I.

C.

§

18-4002.

Do not use this instruction if the only murder charge is
felony murder or murder by the intentional application of
torture because these crimes do not require proof of malice
aforethought.
Idaho Code § 18-4001; State v. Pratt, 125
Idaho 594, 873 P.2d 848 (1994); State v. Lankford, 116
Idaho 860, 781 P.2d 197 (1989).
There is no legal distinction between malice and malice
aforethought .
State v. Dunlap, 125 Idaho 530, 873 P.2d 784
(1993).

When the charge is attempted second degree murder, this
instruction must be amended to delete any reference to
implied malice.
The intent to kill is required for
attempted second degree murder.
State v.
Buckley,
131
Idaho 164, 953 P.2d 604 {1998).

l
In order for the defendant to be guilty of Second Degree Murder, the
state must prove each of the following:
l. On or about December 25, 2011
2. in the state of Idaho
3. Joseph Herrera engaged in conduct which caused the death of
Stefanie Camack,
4. the defendant acted without justification or excuse, and
5. with malice aforethought.
If you find that the state has failed to prove any of the above, you
must find the defendant not guilty of second degree murder. If you find that
all of the above have been proven beyond a reasonable doubt, then you must
find the defendant guilty of second degree murder.
Comment
I.C. § 18-4001, 18-4003.

N0.13
verdict

that

,,..... a,,....,

is not guilty

second degree

murder, you must acquit him of that charge. In that event, you must next consider the
included offenses of voluntary manslaughter and involuntary manslaughter.

ICJI 225
Given - - Refused -Modified
Covered - Other- - - -----Judge: _ _ _ _ _ _ _ __ -
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DEFENDANT'S PROPOS ED JURY INSTRUCTION NO. 14A

The distinction between murder and manslaughter is that murder
requires malice aforethought, while manslaughter does not.
There is no malice aforethought if the defendant acted with adequate
provocation while in the heat of passion or a sudden quarrel, even if the
defendant intended to kill the deceased. The provocation would have been
adequate if it would have caused a reasonable person, in the same
circumstances, to lose self-control and act on impulse and without reflection.
Heat of passion may be provoked by fear, rage, anger, terror, revenge
or other emotion. Adequate provocation does not exist, however, when a
person acts from choice and malice aforethought even though experiencing
any number of emotions.
The defendant would not be acting in heat of passion or sudden
quarrel if sufficient time elapsed after the provocation for a reasonable
person in the same circumstances to have regained self-control and for
reason to have returned.
Comment
ICJI-707

DEFENDANT'S PROPOSED
Mr.

16A

to be found guilty of voluntary manslaughter,

state

must prove each of the following beyond a reasonable doubt:
1. On or about Decem ber 25, 2011;
2. In the state of Idaho;
3. Joseph Herrera engaged in conduct which caused the death of Stefani e
Comack; and
4. Mr. Herrera acted unlawfully upon a sudden quarrel or heat of passion and
without malice aforethought in causing such death; and

If any of the above has not been proven beyond a reasonable doubt, then you
must find Mr. Herrera not guilty of voluntary manslaughter. If each of the above has

28

been proven beyond a reasonable doubt, you must find Mr.

guilty of voluntary

manslaughter.

LC. § 18-4006
ICJI 708
Given - - Refused - - Modified
Covered - Other

-------

-_
-_ Judge: _ _ _ _ _ _ _
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DEFENDANT'S PROPOSED JURY INSTRUCTION NO.

18A

In order for the defend ant to be guilty of Involu ntary
Mansla ughter by neglige nt use of a deadly weapon , the state
must prove each of the followi ng:
1. On or about Decemb er 25, 2011
2. in the state of Idaho
3. the defend ant Joseph Herrera used a firearm with
reckles s disrega rd of the consequ ences and of the rights of
others,
4. produc ing the death of Stefan ie Comack .
A "deadly weapon" is any object, instrum ent or weapon
which is used in such a manner as to be capable of
produc ing, and likely to produc e, death or great bodily
injury.
If any of the above has not been proven beyond a
reasona ble doubt, you must find the defend ant not guilty.
If each of the above has been proven beyond a reason able
doubt, then you must find the defend ant guilty .
Comment
I.C.

§

18-400 6(2).

In order for a neglig ent act to be crimin al, it must be
more than the failure to exercis e ordina ry care. The
referen ce to neglige nce in a crimin al statute means such
neglige nce as amount s to a reckles s disrega rd of the
consequ ences and of the rights of others. State v. Hintz,
61 Idaho 411, 102 P.2d 639 (1940); State v. McMaha n, 57
Idaho 240, 65 P.2d 156 (1937); IC§ 18-114 .
Hands or other body parts or append ages may not, by
themse lves, consti tute deadly weapon s under the aggrav ated
assaul t and aggrav ated battery statute s. State v. Townsen d,
124 Idaho 881, 865 P.2d 972 (1993). A boot can be a deadly
weapon under IC§ 18-905 . State v. Huston, 121 Idaho 738
1
828 P.2d 301 (1992). In genera l, an instrum entalit y may be
a deadly weapon if it is capable of being used in a deadly
manner and the eviden ce indica tes that its posses sor
intende d on that occasio n to use it as a weapon . Townsen d,
at 886, 865 P.2d at 977, citing Huston, and State v.
Missen berger, 86 Idaho 321, 386 P.2d 559 (1963).
A pocket
knife may be a deadly weapon , depend ing on the

circumstances of its use.

State v. Lenz, 103 Idaho 632,
651 P.2d 566 (Ct. App. 1982}.

INSTRUCTIO N NO.
Now that you have been sworn as jurors to try this case, I want to go over with you what will
be happening. I will describe how the trial will be conducted and what we will be doing. At the
end of the trial, I will give you more detailed guidance on how you are to reach your decision.
Because the state has the burden of proof, it goes first. After the state's opening statement, the
defense may make an opening statement, or may wait until the state has presented its case.
The state will offer evidence that it says will support the charge(s) against the defendant. The
defense may then present evidence, but is not required to do so. If the defense does present
evidence, the state may then present rebuttal evidence. This is evidence offered to answer the
defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the law.
After you have heard the instructions, the state and the defense will each be given time for
closing arguments. In their closing arguments, they will summarize the evidence to help you
understand how it relates to the law. Just as the opening statements are not evidence, neither are
the closing arguments. After the closing arguments, you will leave the courtroom together to
make your decision. During your deliberations, you will have with you my instructions, the
exhibits admitted into evidence and any notes taken by you in court.

INSTRUCTION NO
Your duties are to determine the facts, to apply the law set forth in my instructions to those
facts, and in this way to decide the case. In so doing, you must follow my instructions regardless
of your own opinion of what the law is or should be, or what either side may state the law to be.
You must consider them as a whole, not picking out one and disregarding others. The order in
which the instructions are given has no significance as to their relative importance. The law
requires that your decision be made solely upon the evidence before you. Neither sympathy nor
prejudice should influence you in your deliberations. Faithful performance by you of these
duties is vital to the administration of justice.
In determining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits offered and received, and any
stipulated or admitted facts. The production of evidence in court is governed by rules of law. At
times during the trial, an objection may be made to a question asked a witness, or to a witness'
answer, or to an exhibit. This simply means that I am being asked to decide a particular rule of
law. Arguments on the admissibility of evidence are designed to aid the Court and are not to be
considered by you nor affect your deliberations. If I sustain an objection to a question or to an
exhibit, the witness may not answer the question or the exhibit may not be considered. Do not
attempt to guess what the answer might have been or what the exhibit might have shown.
Similarly, ifl tell you not to consider a particular statement or exhibit you should put it out of
your mind, and not refer to it or rely on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which should apply
in this case. Sometimes we will talk here at the bench. At other times I will excuse you from the
courtroom so that you can be comfortable while we work out any problems. Your are not to
speculate about any such discussions. They are necessary from time to time and help the trial
run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct evidence" and
"hearsay evidence." Do not be concerned with these terms. You are to consider all the evidence
admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole judges of the
facts, you must determine what evidence you believe and what weight you attach to it.
There is no magical formula by which one may evaluate testimony. You bring with you to
this courtroom all of the experience and background of your lives. In your everyday affairs you
determine for yourselves whom you believe, what you believe, and how much weight you attach
to what you are told. The same considerations that you use in your everyday dealings in making
these decisions are the considerations which you should apply in your deliberations.

In deciding what you believe, do not make your decision simply because more witnesses may
have testified one way than the other. Your role is to think about the testimony of each witness
you heard and decide how much you believe of what the witness had to say.
A witness who has special knowledge in a particular matter may give an opinion on that
matter. In determining the weight to be given such opinion, you should consider the
qualifications and credibility of the witness and the reas9ns given for the opinion. You are not
bound by such opinion. Give it the weight, if any, to which you deem it entitled.

INSTRUCTION
Joseph Duane Herrera has been charged with the offense
of MURDER IN THE SECOND DEGREE as follows:

That the said

Joseph Duane Herrera on or about the 25th day of December,
2011,

at and in the County of Benewah,

State of Idaho,

did

then

and
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aforethought,
Comack,

a

pointing

a

there

but

unlawfully,

without

premeditation,

th
kill

he

malice
Stephanie

human

being,

by

willful

and

deliberately

.380

handgun

at

her

and

pulling

head

the

trigger, from which she died.
To this charge,

the defendant has entered his plea of

Not Guilty.
This complaint signifies nothing more than the formal
method

of

accusing

Joseph

Duane

Herrera.

It

evidence of any kind against Joseph Duane Herrera.

JURY INSTRUCTION

is

not

INSTRUCTION NO.

The filing of a criminal charge against the defendant is a mere accusation against
the defendant and does not constitute any evidence of the defendant's guilt. You are not
to be prejudiced or influenced to any extent against the defendant because a criminal
charge has been made.

INSTRUCTION NO.
Under our law and system of justice, the defendant is
presumed to be innocent. The presumption of innocence means
two things.
First, the state has the burden of proving the
defendant guilty. The state has that burden throughout the
trial. The defendant is never required to prove innocence,
nor does the defendant ever have to produce any evidence at
all.
Second, the state must prove the alleged crime beyond
a reasonable doubt. A reasonable doubt is not a mere
possible or imaginary doubt. It is a doubt based on reason
and common sense. It may arise from a careful and impartial
consideration of all the evidence, or from lack of
If after considering all the evidence you have a
evidence.
reasonable doubt about the defendant's guilt, you must find
the defendant not guilty.

INSTRUCTION NO.
If during the trial I may say or do anythi ng which
sugge sts to you that I am inclin ed to favor the claims or
positi on of any party, you will not permi t yours elf to be
influe nced by any such sugge stion. I will not expres s nor
intend to expre ss, nor will I intend to intima te, any
opinio n as to which witnes ses are or are not worthy of
belief ; what facts are or are not establ ished ; or what
infere nces should be drawn from the eviden ce. If any
expres sion of mine seems to indica te an opinio n relati ng to
any of these matte rs, I instru ct you to disreg ard

INSTRUCTION NO.
do take
If you wish, you may take notes to help you remember what witnesses said. If you
room to decide
notes, please keep them to yourse lf until you and your fellow jurors go to the jury
answers by
other
hear
the case. You should not let note-taking distract you so that you do not
witnesses. When you leave at night, please leave your notes in the jury room.
and not be
If you do not take notes, you should rely on your own memory of what was said
person the
one
to
overly influenced by the notes of other jurors. In addition, you cannot assign
duty of taking notes for all of you.

I

INSTRUCTION NO.~
It is important that as jurors and officers of this
court you obey the following instructions at any time you
leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home
at night.
Do not discuss this case during the trial with anyone,
including any of the attorneys, parties, witnesses, your
"No discussion" also
friends, or members of your family.
means no emailing, text messaging, and any other form of
communication , electronic or otherwise.
Do not discuss this case with other jurors until you
begin your deliberations at the end of the trial. Do not
attempt to decide the case until you begin your
deliberations .
I will give you some form of this instruction every
I do that not to insult you or
time we take a break.
because I don't think you are paying attention, but because
there is a natural temptation for jurors to discuss the
case with fellow jurors since sitting as a juror is the one
thing you have in common
First,
There are at least two reasons for this rule.
we want you keep an open mind during the entire trial. When
you talk about things, you start to make decisions about
them. It is very important that you not make any decisions
about this case until you have heard all the evidence at
Second, we want all of you working
the end of the trial.
together as a group of twelve when you deliberate.
If any
Ignore any attempted improper communicatio n.
that
tell
case,
this
about
you
to
talk
to
person tries
person that you cannot discuss the case because you are a
If that person persists, simply walk away and
juror.
report the incident to the bailiff.
Do not make any independent ,personal investigation s

into any facts or location s connecte d with this case. Do
not look up any informa tion from any source, includin g the
internet . In our daily lives we may be used to looking for
You cannot do
informat ion on-line as a matter of routine.
that with respect to this case.
In a trial it can be very tempting for jurors to do
You must resist that temptati on for
their own re::iearch .
I specific ally
our system of justice to work as it should.
the evidence
on
only
instruct tha.t you must decide the case
If you communi cate with anyone
received here in court.
about the case or do outside research during the trial it
could cause us to have to start the trial over with new
jurors.
Do not communi cate any private or special knowledg e
about any of the facts of this case to your fellow jurors.
Do not read or listen to any news reports about this case,
whether those reports are in newspap ers or the internet , or
on radio or televisi on.
While you are actually delibera ting in the jury room 1
the bailiff will confisca te all cell phones and other means
of electron ic commun ications.

q

INSTRUCTION NO.
You have now heard all the evidence in the case. My duty is to instruct you as to the law.
You must follow all the rules as I explain them to you. You may not follow some and ignore
others. Even if you disagree or don't understand the reasons for some of the rules, you are bound
to follow them. If anyone states a rnle of law different from any I tell you, it is my instruction
that you must follow.

INSTRUCTION NO.

D

certain date. If you find the
It is alleged that the crime charged was committed "on or about" a
on that precise date.
crime was committed, the proof need not show that it was committed

INSTRUCTION NO.

l

this evidence
Certain evidence was admitted for a limited purpose. At the time
ered by you for any
was admitted you were admonished that it could not be consid
Do not consider such
purpose other than the limited purpose for which it was admitted.
it was admitted.
evidence for any purpose except the limited purpose for which

INSTRUCTION NO.
Do not concern yourself with the subject of penalty or punishment. That subject must not in
any way affect your verdict. If you find the defendant guilty, it will be my duty to determine the
appropriate penalty or punishment.

q

INSTRUCTION NO. \

In every crime or public offense there must exist a union, or joint operation of act
and intent.

INSTRUCTION NO.
necessary for you to reach a
You have been instructed as to all the rules of law that may be
d upon your detem1ination of the
verdict. Whether some of the instructions will apply will depen
of facts which you determine
facts. You will disregard any instruction which applies to a state
ction has been given that the
does not exist. You must not conclude from the fact that an instru
Court is expressing any opinion as to the facts.
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INSTRUCTION
MURDER IN THE
In orde r for the defe ndan t to be guil ty of
the follo wing :
SECOND DEGREE, the stat e must prov e each of
2011 ,
1. On or abou t the 25th day of Dece mber ,
2.
3.

4.

in the Stat e of Idah o,
in
the defe ndan t, Jose ph Duan e Herr era, enga ged
e Coma ck,
cond uct whic h caus ed the deat h of Step hani
or excu se,
the defe ndan t acte d with out just ific atio n
and

with mali ce afor etho ught .
e any of the
If you find that the Stat e has faile d to prov
guil ty of murd er.
abov e, then you must find the defe ndan t not
prov en beyo nd a
If you find that al of the abov e have been
you must find the defe ndan t guil ty of
reas onab le doub t
5.

murd er.

JURY INSTRUCTION

WRY INSTRUCTION NO.
Ivialice may be express or implied.
Malice is express when there 1s manifested a deliberate intention
unlawfully to kill a human being.
Malice is implied when:
1. The killing resulted from an intentional act,
2. The natural consequences of the act are dangerous to human
life, and
3. The act was deliberately performed with knowledge of the
danger to, and with conscious disregard for, human life.
When it is shown that a killing resulted from the intentional doing of
an act with express or implied malice, no other mental state need be shown
to establish the mental state of malice aforethought The mental state
constituting malice aforethought does not necessarily require any ill will or
hatred of the person killed.
The word "aforethought" does not imply deliberation or the lapse of
time. It only means that the malice must precede rather than follow the act

1
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INSTRUCTION NO.
I have outlined for you the rules of law applicable to this case and have told you of some of
the matters which you may consider in weighing the evidence to determine the facts. In a few
minutes counsel will present their closing remarks to you, and then you will retire to the jury
room for your deliberations.
The arguments and statements of the attorneys are not evidence. If you remember the facts
differently from the way the attorneys have stated them, you should base your decision on what
you remember.
The attitude and conduct of jurors at the beginning of your deliberations are important. It is
rarely productive at the outset for you to make an emphatic expression of your opinion on the
case or to state how you intend to vote. When you do that at the beginning, your sense of pride
may be aroused, and you may hesitate to change your position even if shown that it is wrong.
Remember that you are not partisans or advocates, but are judges. For you, as for me, there can
be no triumph except in the ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before making your
individual decisions. You may fully and fairly discuss among yourselves all of the evidence you
have seen and heard in this courtroom about this case, together with the law that relates to this
case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views and change
your opinion. You should only do so if you are convinced by fair and honest discussion that your
original opinion was incorrect based upon the evidence the jury saw and heard during the trial
and the law as given you in these instructions.
Consult with one another. Consider each other's views, and deliberate with the objective of
reaching an agreement, if you can do so without disturbing your individual judgment. Each of
you must decide this case for yourself; but you should do so only after a discussion and
consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or effect of
evidence or as to the innocence or guilt of the defendant because the majority of the jury feels
otherwise or for the purpose of returning a unanimous verdict.

INSTRUCTION NO.
Upon retiring to the jury room, select one of you as a presiding officer, who will preside over
your deliberations. It is that person's duty to see that discussion is orderly; that the issues
submitted for your decision are fully and fairly discussed; and that every juror has a chance to
express himself or herself upon each question.
In this case, your verdict must be unanimous. When you all arrive at a verdict, the presiding
officer will sign it and you will return it into open court.
Your verdict in this case cannot be arrived at by chance, by lot, or by compromise.

If, after considering all of the instructions in their entirety, and after having fully discussed the
evidence before you, the jury determines that it is necessary to communicate with me, you may
send a note by the bailiff. You are not to reveal to me or anyone else how the jury stands until
you have reached a verdict or unless you are instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to you with these
instructions.

INSTRUCTION NO.

The exhibits will be with you in the jury room. They are part of the official court
record. For this reason please do not alter them or mark on them in any way.
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OF THE STATE OF IDAHO-,

IN AND FOR THE COUNTY OF BENEWAH
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.

)
)

Case No. CRll-2053

)

VERDICT

J

JOSEPH DUANE HERRERA,

)
)

Defendant.

the

We,
entitled

duly

jury,

action,

for

impaneled
our

and

verdict,

to

sworn

try the

unanimously

above
the

answer

questions submitted to us as follows:
Is Joseph Duane
1.
THE SECOND DEGREE?

Herrera not

guilty or guilty of MURDER

IN

NOT GUILTY
GUILTY
If you unanimously answered Question No.

1

"Guilty," then

you should simply sign the verdict form and advise the bailiff.
If

you

unanimously

answered

Question

No.

1

"Not

Guilty,"

then

proceed to answer Question No. 2.
Is Joseph
2.
MANSLAUGHTER?

Duane

Herrera not

guilty or

guilty of VOLUNTARY

NOT GUILTY
GUILTY

VPRTH("l'

\

If you

ly answered Quest

No.

2 "

r rr

then

you should simply sign the verdict form and advise the bailiff.
If

you unanimou sly

answered Question No.

2

"Not Guilty,

rr

then

proceed to answer Question No. 3.
3.
Is Joseph Duane Herrera not guilty or guil
MANSLAUGHTER?

of INVOLUNTARY

NOT GUILTY
GUILTY

DATED this

day of

- - - - - - - - - -,

2013.

Foreman

VERDICT

Il

#4789
DOUGLAS PAUL PAYNE
Attorney
Prosecut
Benewah County Courthouse
St. Maries, Idaho 83861
208 45-2564
Telephone:

.OE?UT'!

jy:

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BENEWAH
STATE OF IDAHO,

)

)

Pla

iff,

)

Defendant.

)
)
)
)
)
)

vs.
JOSEPH DUANE HERRERA,

COMES

NOW,

Benewah County,

DOUGLAS

PAUL

Case No. CRll-2053
REQUEST FOR
JURY INSTRUCTIONS

PAYNE,

State of Idaho,

Prosecuting

Attorney

for

and respectfully requests that

the attached jury instructions be given.
DATED this

k

j?

day of

·-7·,/hYLut<

, 2013.

u uglas ~ ; y n e --- - - - - - - Prosecuting Attorney

T FOR JURY INSTRUCTION

INSTRUCTION
Joseph Duane Herrera has been charged with the offense
of MURDER IN THE SECOND DEGREE as follows:
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the offense

Joseph Duane Herrera has been charged
of MURDER IN THE SECOND DEGREE as follows:

That the said

Joseph Duane Herrera on or about the 25th day of December,
at and in the County of Benewah,
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In order for

defend ant to be guilty of MURDER IN THE

SECOND DEGREE, the state must prove each of the follow ing:
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INSTRUCTION

Malice may be express or implied.
Malice is express when there in manifested a deliberate
intention unlawfully to kill a human being.
Malice is implied when:
l.

The killing resulted from an intentional act,

2.

The natural consequences of the act are dangerous to

human life, and
The act was deliberately performed with knowledge of

3.

the danger to, and with conscious disregard for, human life.
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INSTRUCTION
slaug hter is that
The dist inct ion betw een murd er and man
man slaug hter does
murd er requ ires mali ce afor etho ught , whi
not.
is

Ther e

no mali ce

afor etho ught

if the

defe ndan t

acte d

heat of pass ion or a
with adeq uate prov ocat ion whil e in the
inten ded to kill the
sudd en quar rel, even if the defe ndan t

have

woul d

prov ocat ion

The

dece ased .

to

have

a

reas onab le

lose

self -con trol

caus ed

circu msta nces ,

wou

been

adeq uate
in

pers on,
and

act

on

if
same

the
impu lse

and

with out refl ect
Heat
terr or,

of

pass ion may be

prov oked by

reve nge or othe r emo tion.

fear ,

rage ,

ange r,

Adeq uate prov ocat ion does

ce
when a pers on acts from choi ce and mali
numb er of emo tions .
afor etho ught even thou gh expe rien cing any
howe ver,

not exis t,

/
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INSTRUCTION

You
HERRERA,
charge d

heard

test

that

the

defend ant,

JOSEPH

DUANE

made a statem ent to the police concer ning the crime
if any,
You must decide what,
in this case.

is
statem ents were made and give them the weigh t you believ e
or
eviden ce
would any other
you
as
just
appro priate ,
statem ents in the case.
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INSTRUCTION
is

If your unanimous verdict
guilty of MURDER IN THE
defendant

of

that

that the defendant is not

SECOND DEGREE,

charge.

n

that

the

you must
event,

you

must

consider the included offense of VOLUNTARY MANSLAUGHTER.
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INSTRUCTION

In

for

order

defend ant

the

to

be

guilty

of

Volunt ary

Mansla ughter, the state must prove each of the followi ng:
1. On or about the 25th day of Decemb er, 2011,
2.

in the State of Idaho,

3.

the

defend ant,

Joseph

Duane

Herrera ,

engaged

in

caused the death of Stepha nie Comack ,

conduc t whi
and
4.

the defend ant acted unlawf ully upon a sudden quarre l
or heat of passion and withou t malice aforeth ought in
causing such death.

If

any

of

the

above

has

not

been

proven

beyond

a

reasona ble doubt, then you must find the defend ant not guilty .
If each of the above has been proven beyond a reason able
doubt,

you

must

find

the

defend ant

guilty

of

volunt ary

mansla ughter.
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your unanimous
VOLUNTARY

of

defendant

of

that

verdict

is that the defendant

MANSUWGHTER,

charge.

In

that

must
event,

you

is not

acquit
must

next

consider the included offense of INVOLUNTARY MANSLAUGHTER.
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INSTRUCTION
gui

of Involuntar y

use of a deadly

the state

to

the de

In order

Manslaugh ter by negl

must prove each of the following:
25th day of December, 2011,

1.

On or about

2.

in the state of Idaho,

3.

the defendant,
with

reckless

sregard of the

a firearm

us

consequenc es

and

of

ghts of othe

the
4.

Joseph Duane Herrera,

producing the death of Stephanie Comack.

A "deadly weapon"

is

any

strument

object,

or

weapon

which is used in such a manner as to be capable of producing ,
and likely to produce, death or great bodily injury.
If any of the above has not been proven
reasonable doubt, then you must f
If

each

of

the

above

has

been

~
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the defendant not guilty.
proven

doubt, you must find the defendant gui

GIVEN

beyond

y.

beyond

a

reasonable

INSTRUCTION
You have been instructed as to all the rules of law that
may be necessary for you to reach a verdict.

11 depend upon your determinat

the instructions apply
the facts.

Whether some of

You will disregard any instruction which applies

to a state of facts which you determine does not exist.

that

the

Court

facts.
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1

This is the case of State of Idaho v. Joseph Duane.

the parties

ready to proceed?
In a moment the Clerk will call the roll of the jury. \Vhen your name is called
you will also be identified with a number. Please "'"'""'T'""-..-

your number as vve will

using it later in the jury selection process.
The Clerk will no\v call the roll of the jury.
Ladies and Gentlem en, you have been summon ed as prospect ive jurors in
lawsuit now before us. The first thing we do in a trial
perhaps, one or two alternate jurors from among you.
Jam Fred Gibler, the judge in charge of rhe courtroo m and this

clerk of couirt, - - -

.._.

The

·, ., · anct admm1sters oaths
___, mar.Ks ti1e tnaI exnu:nts
1,

1s

•

<

•

•

and to the

•

-

assist rne

111

rnaintaining courtroo m order and working 1Nith the Jury.

• quan''fied. w
' serve as a Juror
•
cacti o f you 1s

T:

0

1

'
.
01.C mm

courr.' 'This call

time does not frequent ly come to you, but is part of your obligatio n

your

in this state and country. No one should avoid fulfilling this obligatio n except under
the most pressing circumst ances. Service on a jury is a civic and patriotic obligatio n

Vlhich all good citizens should perform.
To assist you with the process of selection of a jury, I v,rill introduc e you to the

1
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111

I

introduce an individual would you please stand and briefly

faejmy

and

retake your seat~
'The State of Idaho is the plainti ff in this action. The lawye r representing

state is Douglas P. Payne, the Benewah County Prosecutor.
The defendant in this action is JoseDh Duane Herrera.
~

lawyer represe nting

M[r. He1Tera is James Siebe.
I will now read you the pertinent portion of the

forth fhe charge against lvlr. Herrera.

sets

The infonrni.tion is not to be considered as

evidence but is a mere fon11al charge against Mr.
evidence of:his guilt and you nmst not be influenced by

must not consider it as

fuct that a

has

filed.
The inform ation charge s:
11

that the said Joseph Duane Hen:-era, on or

day

201 , in the Count y of Benew ah, State oflda.h o,
anc with malice aforeth ought, but ,;,;;ithout premed itation , k:iH and murde
r Stepha nie

Comack, a human being, by placin g a .380 h&1dgun agains t her head and pulling
the

trigger, from which she died1.

hfr. Herrer a has p1ed not guilty to these charges. Under our law and system
of
justice , Mr. Herrer a is presum ed to be innocent. The effect of this presum ption
is to
2
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require the state to prove his guilt beyond a reasonable

to

conviction against him.
As the judge in charge of this courtroom, it is my duty, at various times during
the course of this trial, to instruct you as to the law· that applies to this case.
The duty of the jury is to detenrrine the facts; to apply

inst.ructions to those facts, and in this way to decide

case.

law set forth in the

applying the Courfs

instructions as to the controlling law, you must follow those instructions regardless
your opinion of what the law is or . what the law should be, or v1hat any lawyer may
state the lmv to be.

During the course of this trial, including the jury selection process, you are

.
d t1mt
t.
,.
th'_1s case among yourse1ves
'
. t.. anyone erne,
'
mstructe
you are not to mscuss
or w1t.u
nor to form any opinion as to the merits of the case until

case has been

:submitted to you for your determir!ation.
w·e will now can an initial selection of
- - - - - Jurors.

name is

called~ please take a seat as directed by the bailiff
initial jurors 1 names.

**** The derk calls the jurors****
In this.part of the jury selection, you will be asked questions touching on your
qualifications to serve as jurors in this particular case. This
as the voir dire examination.

3

of the case

ki1mvn

From: Siebe

Oflkes
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Voir dire examination is for the purpose
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determining

rn

case would in any way be influenced by opinions which you nov1 hold or by some
'.
SUOJect

personal experience or special knowledge which you may have conceming
matter to be tried. The object is to obtain twelve persons who will impartially

issues of this case upon the evidence presented in this courtroom without being

influenced by any other factors.
Please understand that this questioning is not for the purpose of prying into your
affairs for personal :reasons bm: is only for the purpose of obtaining an impartial jury.
Each question has an important bearing upon your qualifications as a juror
each question is based upon a requirement of the law with

to

qualifications. Each question is asked each of yo111 as though each of you were being
questioned separately.
ff your answer to any question is yes, please
asked to identify yourself both by name and

)''"Olir

hand.

OLl

the11

number.

this voir dire process which has already been asked. I vvould ask counsel to note,

however, that you certainly have the rigi.'lt to ask follovv-up questions of any individual
juror based upon that juror's response to any previous question.
The jury should be aware that during and following the voir dire examL11ation
one or more of you may be challenged.

4

·From: Siebe

Offices.
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challenges,"

number of

each side can challenge a juror and ask that

or

mean

be excused without giving a

11
reason therefore. In addition each side has challenges for cause," by which I mean

that each side cm1 ask that a juror he excused for a specific reason. If you are excused

by either side please do not feel offended or feel that your honesty or integrity is being
questioned. It is not.
The clerk will now swear the entire jury panel for the voir dire ~s,v,""""""~·-"~""

IDAHO CRIIVITNAL JURY H,JSTRUCTION ("ICJI"') 001 (}v10DIFIED)

Given

Refused - - - -

lvlodified - - - Covered - - -

Other
------------1ud g e:_ _ _ _ _ _ __
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2

During the course of this trial, including the jury selection process,

are

instructed that you are not to discuss this case an1ong yourselves or with anyone else,
nor to form an opinion as to the merits of the case until after the case has

submitted to you for your determination.

1CJI 002

I.C. § 19-2127

Refused - - - - · >
Given
lvfodified - - - Covered - - Other
------------Judge: _ _ _ _ _ __

G
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DEFENDAJ\ITS

3

Now that you have been sworn as jurors to try this case, I want to go over with
you what will be happenin g. I will describe how the trial will be conducte d and what

·we will be doing. At the end of the trial I wilI give you more detailed guidance on how
you are to. reach your decision.
Because the state has the burden of proof, it goes

the

openmg

until the state has

presented its case.
The state

wm offer evidence that it says will support the charge against Ivfr.

HeJTera. The defense may then present evidence , but

not required to do so. If

defonse does present evidence, the state may

IS

evidence offered to ansv-ver the defense's evidence .
.After you have heard

the evidence} I will

the law. After you have heard the instructio ns,

g1ven firne for closing argumen ts.

on
state

be

their closing argumen ts, they wm su111n1arize the

evidence to help you undersLand how it relates w

J11st as the oper1ing

state,ments are not evidence, neither are the closing arguments.
arguments, you will leave the courtroo m together

-,
!

make your decision.

closing

From:

Law Offices

Fax: (208) 882-8769
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admitted into evidence and any notes taken by you
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court.

ICJI 101

Given - - - Refused - - -

Modified - - - Covered - - Other

-------- -----

Judge:~~~~~~~~~

8

\
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DEFENDANT'S PROPOSED

3

It is important that as jurors and officers of this court you

following

instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the comiroom to go home at night
First, do not talk about this case either among yourselves or with anyone else

during the course of the trial. In fairness to Jvk Henera and to the state ofldaho, you
should keep an open mind throughout the trial and not form or express an
about the case. You should only reach your decision after you have heard

an

evidence, after you have heard my final instruction and after the final arguments.
may discuss this case wit.'1 the other members

only after it is submitted to

the

you for your decision. All such discussion should take place in the ·

roon1~

Second, do not let &.'1y person talk about

does talk about it, tell them you are a juror on

case.

repmt that to the bailiff as soon as you are able to

so.

your fo1lm1; jurors about 'What has happened.
Third, during this trial do not talk with any of

parties, their lawyers or any

1,vitnesses. By this, I mean not only do not talk about the case, but do not talk at all,

even to pass the time of day. In no other way can all pa1 des be assured

" .
ra1111ess

they are entitled to expect from you cB jurors.
Fourth, during this trial do not make

9

investigation of this case or inquiry

From:

(208) 882-8769
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outside of the courtroom on your own.
testimony without an explicit order from me to do so. You must not consult any

books, dictionai-ies, encyclopedias or any other source of information unless I
specifically authorize you to do so.
Fifth, you must base your verdict solely on what is presented in court and not

upon any inte1net, newspaper , radio, television or other accow-it of v,rhat may have
happened.

ICJI 108 (MODIFIE D)

Given - - - Refused - - - - 1\fodified
Covered - - Other

----- ----- ---

10

l I 1'.
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DEFENDANTS PROPOSED
Your duties are to determine the facts) to apply the law set forth m my
instructions to those facts, and in this way to decide the case.

so doing, you must

follow my instructions regardless of your owt1 opinion of what the law is or should be,

or what either side may state the law to be. You must consider them as a whole; not
picking out one and disregarding others. The order in which the instructions are given
has no significance as to their rdative ir:r1portance. The law requires that your decision
be made solely upon the evidence before you. Neither sympathy nor prejudice should

influence you_ in yiour deliberations: Faithful performance

you of these duties is

vital to the administration ofjustice.

In determining the factsi you may consider only the

:trial. This evidence consists of the testimony of the witnesses,
received, and any stipulated or admitted facts. The
governed by n1les of law. At times during the

e,.1idence in cou1i

an objection

ques6on asked a witness, or to a ·witness1s ansv,rer, or to an exhibit.

that I am being asked to decide a particular

of law.

be made to a

· simplymeans
Argur.nents on the

admissibility of evidence axe designed to aid the Court and are not to be considered by

you nor affect your deliberations. If I sustain an objection to a question or to an
exhibit, the witness may not answer the question or the exhibit may not be considered.
Do not attempt to guess what the answer might have been or

h exh1
'"b''n m1gnt
. '
Le

11

\

l
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or

consider a

have shown. Similarly, if I tell you not

you should put it out of your mind, and not refer to it or rely on it in your later
deliberations.
During the trial I may have

talk with the parties about the rules of

which

should apply in this case. Sometimes we will talk here at the bench. At other times I

will excuse you from the courtroom so that you can be comfortable while \Ve work out
any problems. You are not to specu1ate about any such discussions. They are
necessary from time to time and help the trial nm more smoothly.

Some ofycm have probably heard the terms if circumstantial evidence/ ?!direct

evidence" and "1hearsay evidence.If Do not be'"''--"·'~"''"'~
consider all the evidence admitted

with

terms. You are to

this trial.

l-Io1;vever, the lm.:v does not require you to believe all

the

judges of the facts, you must deternnine what evidence you believe
you attach to it.

There is no magi.cal for:rnula by which one :may evaluate testimony. You bring

v"v"ith you to this courtroom all of the experience

your

everyday affairs you detennine for yourselves whom you believe, what you believe;
and ho.w much ,veight you attach to what you are told. The same considerations that
you use in your everyday dealings

maldng these decisions are

considerations

vvhich you should apply in your deliberations.

12

\
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because

witnesses may have testified one way than the other. Your job is to think about the
testimony of each witness you heard and decide how much you believe of what he or
she had to say.
A witness who has special knowledge in a particular matter may give his or her
opinion on that matter. In determining the weight to be given such opinion, you should
consider the qualifications and credibility of the \Vitness and the reasons given
or her opinion. You are r:ot bound by such opinion. Give it

which you dleem it entitled.

ICil 104

Given
Refused - - - lVlod.ified
Covered
--Other
------------'-Judge:

----

------~-~---

13

\
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5

DEFENDANrs PROPOSED JUR
If during the trial I say or do anything ,vhich suggests to you

to favor the claims or position of any party, you

iNill

I am inclined

perm.it yourself to be

influenced by any such suggestion. I will not express nor intend to express, nor

I

intend to intimate, a:1:1y opinion as to which vvitnesses are or are not worthy of belief;

what facts are or are not established; or what inferences should be drawn from
evidence. ff any expression of mine seems to indicate an opinion relating to

these rnatters, I instruct you to disregard it

ICJI 105
(}ive::n ----- Refused - - - Covered - - lvfodi±fod
Other
----------- -Judge: ____________

14

of
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6
Under our law and system of justice, Ivir. Heffern is

to be innocent

The presumption of innocence means two things,
First, the state has the burden of proving Mr. Heffera guilty. The state has that

burden throughout the trial,· Thus 1,A.r. Hem~ra, although accused, begins the trial vvhh
a clean slate with no evidence against him.

is never required to prove his

innocence, nor does he ever have to produce any evidence at
Second, the state must prove the alleged crime beyond a reasonable doubt.·
Herrera is presumed to be innocent. This presumption places upon the state the burden

of provfog; him guilty beyond a reasonable doubt.
and mvv instructions on the lav,,; ..' ~vou have a reasonable doubt as to Mr.

j

••,

s gu11t,

you mustretun1 a verdict of not guilty.
A. reasonable doubt is a doubt based on reason and common sense. It is the

of doubt which would make an ordinary person hesitant

act

the

15

\

(208) 882<8769
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important affairs ofhis or her own life.
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considering

evidence

a

reasonable doubt about Mr. Herrera1s guilt, you must find hirn not guilty.

ICTI 103 and 103a{M0 DIFIBD)
Tuylorv. Kentuc!;y, 436 U.S. 478 (1977); Holland v. United States, 348 U 1 , 75
S.Ct.127, 99L.Ed.1 50(1954); Statev. Taylor, 76Idaho3 58,362,28 3P.2d582 ~585
1
I, 19·
-'.. s) •
Given - - - Refused
---rvfodified
Covered
()titer
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(208)

Offices
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DEFENDANT'S

7

everu
there must exist a ur.don or ioint oneration of act
·J crime or public offonse
'
J

i

and intent.

I.C. § 18-114

ICJI 305

Given ---- Refused - - - - lvlodjfied
Covered - - -

Other

-------------

Judge: ____

DEFENDANT'S PROPOSED JURY INSTRUCTION N-0. 8

11 (

From:

(208) 882-8769

Of,1ces

To: Benewah County Court

+1 (208) 245-3046

Page 21 of

3/5/2013

At the time this evidence was admitted you were admonished that it

not

considered by you for any purpose other than the fonited purpose for which it was

admitted.
Do not consider such evidence for any purpose except the limited purpose for
which it was admitted.

ICJI 308

Given - - - Refused - - - lvfod:ified - - - Covered ----

Other- - - - - ~ - - - · - - - Judge:_____--'----

18

From: Siebe Low Offices

Fax: (208) 882-8769

To: Benewah County Court Fax: +1 (208) 245-3046

Page 22of

3/5/2•J'l 3

DEFENDANT'S PROPOSED JURY

9

You, the jurors, are the exclusive judges of the credibility of the witnesses, and it
is your duty to reconcile any conflict that may appear in the testimony, as far as n1ay be

in yom povver; upon the theory that each witness has sworn to tell the truth.

If you believe that a witness, or any number of ;;,vitnesses,
knowingly testified falsely, in regard to any material matter, you may disregard such

v1itness 's testimony, except in so far as it is cor:oborated by other credible evidence or

by facts or circumstances appearing in the case.
Kn detennining the credibility of any witness you may consider any matteT that
has a tendency in reason to prove or disprove the truthfulness of

witness's

Jtestimony, including but not liinited to the follmving:
.
•
, ·1
1. .,
• r- •
T]ae witness s nemeanor w11ue
testnymg anet·1

:rna1111er

Nitn ess testifies;

1

Character of the testimony;

The extent of the vritness's capacity to

or to

to

communicate any matter about which is testified to;
Exti~nt of the witness; s oppmiunity to perceive any matter about which is
testified to;
The witness's character for honesty or veracity or their opposites;

,,:,

The existence or nonexistence of bias, interest, or other motive;"

19

(208) 882-8769

From: Siebe Law

To: Benewah County Court Fax: +1 (208) 245-3046

A statement previously made by

Page 23 of

31512013

witness

witness's testimony;
A statement previously made by the witness that is inconsistent v,rith that
witness's testimony;
The existence or nonexistence of any fact testified to by the witness;
The vvitness ~ s attitude i~tvard the action

which is being testified about

or toward the giving of the testimony;

Any witness's admission of
Any witness's prior conviction of a felony.

State v. Holm, 478 P.2d 284 (Idaho 1970); State v. McPherson, 291 P. 313 (Idaho
1930). California Criminal Jury Instruction 2.20

Given

Refused - - - -

£1/fodified - - - Covered - - Judge:- - - - - - - - -

20

From: Siebe

Fax: (WB) 882-8769 ·

To: Benewah County Court Fax:

(208) 245-3046

DEFEND ANrs PROPOSED JURY

Second degree murder is the killiti.g of a

Paga 24of

315/2013

10
being without legal justification

or excuse and with malice aforethou ght
The killing of a human being is legally justified when done in defense of self,

another, or property. You \Vill be instructed on the ~--"··~... of legal justification in a
later instruction.

ICJI 701 (MODIFIE D)
State v. Porter, 128 P.3d 908 (Idaho 2005).

I.C. §§ 18-4001, 18--4009
Refused - - - Given
lvfodified - - - Covered - - Other

,r , . . ____ ___
.11uog,e._.

21

\

\

From: Siebe

(208) 882-8769

Page 25of

To: Benewah Count/ Court Fax: +1 (208) 245-3046

3/512013 4:24

11

DEFENDANT'S PROPSED JURY

1\/Ialice may be express o:r implied.
IVi:alice is express when there is manifested a deliberate intention to unlav1fu1ly
kill a human being.
Mfalice is implied when:
1. The killing resulted from an intentional act;

2. The natural consequences

act are dangerous to human life,

3. The act was perfom1ed without considerable provocation, and
b,eart..
,..
' and• n1a11grnmt
•
'
" .3
acte,d \Vl. tl1 an aoandonea
4. The de:renuant

Acting ,vith an abandoned and ma1ignar11 heart mecms that

s

1

any reasonable man

actions were performed ·with a reckless disregard
\vould realize his actions to be bmh unjustifiable

pose a ve-r:1 high ri

death or

serious "bodily injury.
The Virord aforethought does not imply deliberation or

22

of time. It only

Of,1ces

To: Benewah County Court Fax: +1 (208) 245-3046

Fax: (208) 882-8769

means that

Page 26of 423/5/2013 4:24

malice must precede rather than follow

I.C_ § 18-.4002

\CJ1 703 (:MODIFIED)
State v. Porter, 128 P.3d 908 (Idaho 2005); United States v. Paul, 37 F.3d 496 (9th Cir.
1994); Fenstermaker v. State, 912 P.2d 653 (Idaho App. 1995) overruled on other

grounds by Porter, supra'.
Given - - - Refused - - - -

lVfodifoed
Other

Covere d - -

Judire:
-·

\

,.
From: Siebe

Fax: (208) 882-8769

OfC1ces

To: Benewah County Court

(208) 245-3046

Page 27 of 42 3/512013 4:24

12

DEFENTIANT1S PROPOSED

must

In order for Mr. Herrera to- be guilty of second degree
prove each ofthe following beyond a reasonable doubt:
I. On or about December 25, 2011;

2. fa the state of Idaho;
3. Joseph Herrera killed Stephani e Cornack;

Mfr. Herrera acted without justification or excuse;
5. lVfr. Herrera acted with malice aforetho ught

ff any of the above has not been proven beyond a reasonable doubt, then you
must find iV[r. Herrera not guilty of second degree rnurder.
above have been proven beyond a reasonable doubt, you nrust

ICJI 704 (]\,fODIFIED)
tC. § 18-4001; State v. Porter, 128 P.3d 908 (Idaho 2005)

Refused - - - r,.tfodified - - - Covered - - Other
---- ---- ---- Jud i:re:
Given

;.

0

-----:---------

0A

,1..,-.-

you

all of

From:

Offices

Fax: (208) 882-8769

, To:

Benewah County Court Fax: +1 (208) 245-3046

28 of 42 3/512013

DEFENDANT1S

13

If your unanimous verdict is that
murder, you must acquit him of that charge, In that event, you nmst

consider the

included offenses of voluntary manslaughter and involuntary rnanslaughter.

ICJI 225
Given
Refused - - - rvfodified - - - Covered - - ~
Judge: ____________

25

Court Fax:

Siebe Lw1,1

(208) 245-3046

distinction between murder and manslaughter
aforethoughti while. manslaughter does not.
defendant acted

There >is: no malice aforethought if

adequate

provocation, or in the heat of passion, or upon a sudden quanel, even if the defendant
it would

intended to kill the deceased. The provocation is

reasonable persqn; in the san~\ circumstances,

lose

and

caused a
011

and without reflection.
Heat of passion may

provoked by rear, rage, anger,

, revenge or other

emotion. Adeq'ii.iate provoce:tion does not exist, however,

choj ce and malice aforethc::-1ght even though

State 1[. Poiter. 2005 W'T,:, 14089 (Idaho App.)(court
sub~tantia1ly affirmed by ISC in State v" Porter, 128 P

case for
908 (Idaho

ICTI 707
Refused - - - Given
lVlodified - - - - Covered - - Other
Judge:

-----------26

\

Law

(208) 882-8769

To: Benewah County Court

Voluntary Manslaughter occur s

+1 (208) 245-3046

30of 42 3/512013

situations:

1. A defenqant, acting with adequate provo cation , or

a sudde n

quarrel, or in the heat of passion, uninte ntiona lly kills

huma n

being fu1d the action s show a conscious disreg ard for huma n life by
'
.. ,.. or.- ;:mom
" er; or
K11ow•mg1y
,endangen.ng t11e lue

1

.

2. The defen dant kills another human

is mitigated by the existence of adequate provo cation , or
acting upon a sudde n quarrel, or

pass10n.

14089

ICJI 708 (MOD IFIED )

Given --- Refus ed
---l'vfodified - - Cover ed
--Other- - - - --Judge :___ ___ ___ __

27

Frorn:

Lavv Offices

3/512013 4:24

To: Benewah Count; Court Fa)(: +1 (208) 245-3046

(208) 882-8769

PROPOSED JURY
order for Mr. Herrera

16

be found guilty

must prove each of the following beyond a reasonable doubt:
1. On or about December 25, 2011;
2. In the state of tdaho;

3. Joseph Hen-era engaged in conduct ,Jihich caused

of Steuhanie
>

Cornack; and
4. :Mr. Herrera acted unlmvfollv uDon a sudden
J

~

or

,vithout malice afore!hought in causing such death; and
5a. 1\,1r. Herrera intentionally killed Stephanie Comack; or

acted

Mi-. Herrera unintentionally killed
conscious disregtffd for human life

actions

Stephanie
6. 1vfr. Herrera acted without justification or excuseIf any of the above has not been
n:mst find 1V1L Henera not guilty of voluntary manslaughter.

28

each of

abo've has

From; Siebe

Of,ices

Fax; (208) 882-8769

To; Benewah County Court

beyond a reasonable

voluntary manslaughter.

200:5).
I.C. § 18-4006

ICJI 708 0vfODIFIED)
Given -·-- Refused
---1\,fodified
Covere d - - -

Other
Ju.dge: ___ ___ ___

29

+ 1 (208) 245-3046

Page 32of &23/5/2013

Siebe

(208) 882,8769

To: Be11ewah County Court

(208) 245·304 6

s

Page 33of 423/5/2013 4:24

7

Involuntary manslaughter is the unintentional and
human being.

I.C. § 18-400€' (2)

ICJI 711 (IVIODIFIED)

Given - - - Refosed - - - - Covered --rvlod.ified
Other_____ _____

Judge:_____ ______

30

l

Frorn:

Offices

Fax: (208) 882-8769

To: Benewah County Court

+1 (208) 245-3046

PROP OSED

Page 34of 42 315/2013

18

In order for Mr. Herrera to be guilty of involuntary

, the

must

prove each of the follow ing beyond a reason able doubt:
1. On or about Decem ber 25, 2011;
2. In the state of Idaho;

3. Joseph HeITera unlavvfully and unh1tentiona1ly tilled Stephanie Co1nack,
4. lVtr: Herrera used a deadly weapon (a gun)
5. r1f[r. Herr,era acted

at

caused the ki11ing, and

manner that was

not rise to the reckles
s disregard for human
;.
...

found in malice.

lC. § 18-40,06 (2)
See State v. Porter, 128 P.3d 908 (Idaho 2005).

ICJI 712 (modified),,

Given
l\fodified

Refuse d

----

Covered

T,·1dg·P:·

,_,i,..,

•.,1.

31

\

-

From:

Lav:!

Fax: (208) 882-8769

To: Benewah Countf Court Fax: +1 (208) 245-3046

Page

42 3/5/2013 4:24

DEFEN DANT S

J,,1urder differs from involuntary manslaughter in two respects:
1. Murder requires malice aforethought; and

short of the extreme disregard

human life, or malice, found in

murder.

United States v. Dixon, 419 F2d 2888 (D.C. Cir. 1996)(concun-ing opinion );=-"'= =
States v. One Star, 979 F.2d 1319 (st1i Cir. 1992);
also United States v. Cox, 509
F.2d 390 (D.C.
Cir.
1974\
'
/

Given - - - Refused
----·
l'vlod.ifieo. _.__ Covered ___
Other
--- ----- _ __
Judge:_ _ _
_ _ _ _--~

32

l

From:

Law

Fax: (208) 882-8769

To: Benewah County Court Fax: +1 (208) 245-3046

Page 36of 42 3/5/2013

The State is required to prove beyond a reasonable doubt that Mr.
actions were the proximate cause of death of Stephanie Coma ck

To show proxb1 ate cause, the State must prove that Mr.

's actions solely

were responsible for the death of Stephanie Coma ck
proxim ate cause is one which played a substantial part

bringing about the

defend/ant's act

State v. Johnson~ 894 P.2d 125 (Idaho 1995)( whethe r defend ant's action proxim
ately
cause injury was appropriate fot jury instn.1ction ·where
was presen ted
questioned the reason for the injury); State v. Tiffany, 88
728 (Idaho 2004)(no
evidence vvas presen ted to shovv any other excuse for cause of death, therefo
re,
instruc tion ·vvas not allowed).

Ninth Circuit :Model CJI 8.92.
Given
Refused - - - J'.vfodified ---- Covere d
--Othe.r---

---

--- Judge:___ ___--___ __
33

From:

Offlces

Fax: (208) 882-8769

To: Bsnewah County Court

(208) 245-3046

Page 37of 423/5/2013 4:24

DEJi'ENDANT 1S

21

to reach a verdict Whether some of the instructions

apply will depend

dete1111inatio11 of the facts. You will disregard any instruction which applies to a state
of facts which you determine does not exist You must not conclude

the

an instruction has been given that the Comi is expressing any opinion as to the facts,

ICJI 20S

Given

Refus,ed - - - -

Nlodifiied - - - Covered - - - -

Judge:

-------- --34

From: Siebe Law Offices

Fax: (208) 882-8769

To: Benewah County Court Fax: +1 (208) 245-3046

Page 38 of '12 315/2013

DEFENDANT1S
The original instmctio ns and the exhibits will be
They are part of the official court record.

you in

this reason please do not alter them or

mark on them in any way.
The instructions are numbere d for convenie nce
instructions. There may or may :not be a g310 in the numberi ng of the instructions.
them is~ you sf10uld not concern yourselves about such gap.

ICJI 206

Given - - - Refused - --1vfodified - - - Covered

---

Judge:

--~- ---- ---- 35

To: Benewah County Court

(208) 882-8769

From:

(208) 245<3046

39of 42 3/5/2013

DEFEND
Upon retiring to the jury room, sefoct one of you as a presiding
preside over your deliberations. It is that person\s duty to see that discussion is orderly;
that the issues submit~?d for your decision are fully and fairly discussed; and

every

§{'\·~,<juror has a chance ta,tetrfress himself or herself upon each question.
·~~'

fa this case, your verdict rnust be unanimous. When

the presiding officer will sign it and you wHl

all arrive at a verdict,

it into

Your verdict m this case cannot

or

compromise.
If, after considering all of the instructions in

and after

fully

discussed the evidence before you, the jury

communicate witl1 me, you may send a note by
or anyone else how the jmy stands until you have

tome

are

insrn1cted by me to do so.

A verdict form suitable to any conclusion
you with these instructions.

ICJI 207
Given - - - Refused < - - - 1Vlodjfied
Covered - - -

36

be submitted to

From:

To: Benewah County Court Fax:

(208) 882-8769

DEFEl\TDANTS

(208) 245--3046

Page 40 of 42 3/5/2013 J,:24

JURY

I have outlined for vou the m1es oflaw apnlicable to
~

case and have

~

of some of the matters which you may consider in weighing

you

evidence to detennine

the facts. In a few minutes counsel wi11 present their closing re1narks to you, and then

you will retire to the jury room for your deliberations.
The arguments and statements of the attorneys are not evidence.

If you

remen1ber the facts differently fron1 the -:vay the atiorneys have stated them, you should
base your decision on 'Nhat you remember.
The attitude and conduct of jurors at the beginning of your deliberations are
important It is rarely productive at the outset for you

of your opinion on the case or to stcite how you intend to vote. \Vhen you do that at

position even if shown that it is ,;vrong.
advocates, but are judges. For you, as for rne~
ascertainment and declaration

or
can

no

the truth.

As jurors you have a duty to consult with one another and to deliberate before

making your individual decisions. You may fully fu1d fairly discuss among yourselves
al1 of the evidence you have seen and heard in this

about rms case, to geth,_er
•

,i

'

vvith the faw that relates to this case as contained in
During your deliberations., you each have a

37

own

', _

From:

Fax: (208) 882-8769

Page 41 of 42 3/5/2013

To: Benewah County Court Fax: +1 (208) 245-3046

change your opinion.

only

so

are

honest discussion that your original opinion was incorrect based upon the evidence the
jury saw and heard during the trial and the faw as given you in these instructions.
Consult with one another. Consider each other's views, and deliberate with the

objective of reaching an agreement, if you ca.11 do so without disturbing your individual
judgment. Each of you must decide this case for yourself; but you should do so only

atl:er a discussion and consideration of the case

your fellov,,; jurors.

However, none of you should sun-ender your honest opinion as to the weight or
effect of evidence or as to the innocence or guilt of the defenda...nt because the majority
of the jury feels otherwise or for the purpose of returning a

verdict~

ICJl 204

Given
Refused - - - l'.vfo dified - - - Covered - - Other
Judge:_ _ __
38

\

From: Siebe Law Offices

Fax: (208) 882-8769

To: Benewah County Court Fax: +1 (208) 245-3046

Yl/ith respect to the charge of second degree

Page 42of 4-2 3i5/2013

the

unani mous ly

find the Defen dant Josep h Herrera:

- - - - Not Guilty
___ _ Guilty

Vv"ith respe ct to the included charg e of volun tary mans laugh ter, we,

the

unanimously find the Defen dant Josep h Herre ra:

Jury, unani mous ly find the Defen dant Josep h

Dated this ___ day of ___ ___ __,. 20 3.

Presid:in.g Juror
ICJI 220 (1v10DIFIED)

39

I t..J:I

From:

Law Offices

Fax: (208) 8S2-3769

ICJI 705 {AMENDED)

To: Benewah County Court Fa,: +·1 (208) 245-3046

Page 1 of

3/S/2013

DEGREE MURDER
DEFENDANT'S
INSTRUCT ION NO: 25

Before you may find Mr. Herrera guilty of Murder in the Second Degree as charged in

Count I, the State must prove to you that ivfr. Hernera willfully> unlawfully and deliberately
caused the death ofStephanie Comack.

Deliberately, as charged by the State in Count I of the Infonnation is defined as:
an intent to kill executed in a cool state of blood, not in sudden passion
engendered by lawful or some just cause or provocation ;
done with reflection;
a dispassionate weighing process and consideration of consequenc es before

acting.

~-

Un1awfolly, as charged _by the State in Count I ofthe Information, is defined as acting
without legal justification or excuse.

Willfully, as charged by the State in Count I of the InfonnaJion , means a purpose or

Comment
fda110 Supreme Comi has recognized th,rt jury
the chm:ging document:

In particular, the i11structions should be tailored to fit the allegations in the
complaint, infonnation or indictment. Failure to do so may cause a fatal
variance between the instructions and the charging document, which could
deprive the defendant of the right to fair notice of the charges or leave the
defendant open to the risk of double jeopardy. See. State v. Tiffany, 139
Idar.10 909, 918-19, 88 P.3d 737-38 (2004); State v. Windsor, 110 Idaho
410, 417-18, 716 P.2d 1182, 1189-90 (1985). A statute will often provide
that a particular crime can be committed in different ways. The jury
should be instru~ted only on the particular manner of committing the
crime that is alleged in the charging document. In addition, the
instructions should not allow the jury to convict a defendant on the basis

l

Frorn:

Fax: 1208) 882-876:3

To: Ben,;wah County Court

PagB 2

(208) 24.5-3046

1

~

1

6 3/5/'.20'! 3 4:52

,

cnargmg aocumem.
SUP,REME COURT OF THE STATE OF IDAHO, IDAHO CRIMINAL JlJRY
AND GENERAL DIRECTIONS FOR USE,

available at http://www.isc.idaho.gov/idaho_courts_e.htm.

Jury instructions must "include every element of the charged offense

the State is

obligated to prove." State v. Halbesleben, 139 Idaho 165, 169, 75 P.3d 219 (Ct. App. 2003).
"Jur; instructions that omit an element of the crirne lighten the prosecution's burden of proof and
are impennissible." Id. See afso McKay v. State
148 ldaho 567,225 P.3d 700 (2010). Jury instructions that fail to require the state to prove every

element of the offense violate due process and, thus, pse to the level of funda..mental error. State
v. Hansen, 148 Idaho 442,224 P.3d 509 (Ct. App. 2009) (citing Middleton v. lvicNeil, 541 U.S.
433,437 (2004); State v. Anderson, 144 Idaho 743,749, 170 P.3d 886 (2997)). The
instruction must "fairly and accuratelly reflect the applicable law." State v. Payne, 134 Idaho 423,
425, 3 P.3d 1251 (2000). If the instructions misled the jury or prejudiced the defendant,
reviewing court must reverse the judgment or conviction. Halbesleben, 139 Idaho at 169.
"A trial judge should remain vigilant in observing the duty set fmih in Idaho Code § 192132: 'In charging the jury, the court must state to them all :matters oflaw necessary
their

information. m

SUPREME COURT OF THE STATE OF IDAHO, IDAHO CRII:viINAL

INTRODUCTlON AND GENERAL DIRECTIONS FOR USE, available at

http://\v'\vw.isc.idaho.gov/idai.11o courts e.htm. But see State v. Adamcik,
34639, 2011
5923063, *24 (Idaho, N6v. :29'. 20! 1) (noting, "Where
lar1g-,mge of the 1n(nc;1:m,:;nr
information goes beyond alleging ele:ments of the c1ime, it is mere smp1usage
proved. Ffowever, the inclusion of sU11.)h.1.Sage must not be allowed to
in the
context of his case" (internal citation omitt,ed)); State v. Hoffman, 37
897, 901, 55 P.3d 890
'Ct
A
')"M)\ ( "
,,
b
1
.
.
t
t
rl
.
•
.
( , , -PP· .-UV.:..J a vanance et-ween a C 1argmg ms 1'I.i1Tien fu"1u a pry mstruct1on
"""'"'""''""'·U.'"·"

reversal only when it deprives the defend.ant of his rlght to fair notice or leaves him open to the
risk of double j1~opm-dy." (internal citation omitred)); State v. Draper,
Idaho
261 P .3d
853, 866 (20] 1) (finding trial court did not err for not
jury on definitions of willfoJ
and deliberate, 15~cause the defendantwas attempting to insert legal '""'-·'H'-H''-1""'
common definition [was] the Erppropriate on,;:}
In this case, th{: Information charges that r,1:r. Herrera '' ... did willfu1ly, unlawfully,
deliberately, and with malice aforethought, but without premeditation, kill
Larsen ... " Accordingly, the terms "wiHfolly, u.nlawfolly, deliberately, a.i1d with malice
aforethought,'' are alleged as elements of the crime in the L.iformation (not mere surplusage),

which th,::; state is obligated to prove
GIVEN
REFUSED
ACCEPTED

1\t'.lODrFIED
COVERED
JUDGE
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Frorr1:

Offices

Fax: (208) 882-8769

To: Benewah Coun~J Court Fao:: +I (208J

Paga 3 of & 315/20°1:l

DEFENDAl"'\fT'S
INSTRUCTION
Before you may find Mr. Herrera guilty of Murder in the Second Degree as charged
Count I, the State must prove to you that Mr. Herrera \Villfully, unlavv:fully and deliberat
ely
caused the death of Stephani e Camack .

Deljbera tely, as charged by the State in Count I of the Infonna tion is defined as:

an intent to kill executed in a cool state of blood, not fa sudden passion
engender ed by lawful or some just cause or provocat ion; 1
done with ret1ectio n;2
a dispassio nate weighin g process and consider ation of consequ ences before
acting.3

·without legal justifica tion 01· excuse.

Vvillfo11y, as charged by the State :in Count I

Infom1ation, means a purpose or

willingne ss to commit the act charged in the Informat ion.4

Commen t

Idaho Supreme Court
charging documen t:

recogniz ed that jury instructi ons should

In p.articular, the instructions should be tailored to

''
rne

the

1 See State v. Dong Sing, 35 Idaho 6116, 208 P. 860 (1922); State v. Koho, 91 Idaho
450,423 ,
P.2d 1004 (1967).

22See Sheahan v. Smith, No. 1:08-CV-00444-EJL, 2011 WL 1219681,
(D. Idaho, March 28,
2011) (slip copy).
3 See Polk v. Sandoval: 503 F.3d 903, 907 (9th Cit. 2007); Elliot v. i¥-"il/ia111s, No. 2:08-cv-0
0829-GI\.fr.J,
2011 \XIL 4436648 (D. Nev., Sep. 23, 2011) (dtin.g Chamhers v. McDaniel, 549 F.3d 1191,
'1201
Cir. 2008))4 See 1CJI 340 comment. See, e.g., State v. Aragon, 107 Idaho 358, 690 P.2d 293 (1984)
(willfully means that there was manifested :1 dear
to t.ake
defined context of
degree murder, as contrast ed ,vith definitio n of malice). But see State v. Draper, 151 Idaho
57 6,
261 P.3d 853 {2011) (discuss ing Aragon: "There, the distincti on was between malice
and
vvi11fuiness and, unlike malice, which has a specific legal definitio n, the common
definitio n of
·willfulness is applicab le.") ..
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complaint, infor matio n or indic tmen t Failure to do
so may cause a
variance between the instru ction s and
ch<liging docu ment ,
deprive the defen dant of L'le right to
notice of the charg es or leave
defendant open to the risk of doub le jeopardy. See,
State v. Tiffany, 139
Idaho 909, 918-1 9, MLP.3d 737-38 (2004); State v.
Vfindsor, 110 Idaho
410, 417-18, 716 P.2d 1182 , 1189-90 (1985). A statut
e will often provide
that a particular crime can be committed in different
ways . The jury
should be instru cted only on the padic ular mann er
of comm itting the
crime that is a11eged in the charging document. In addit
ion, the
instructions shoul d not allow the jury to convict a
defen dant on the basis
of acts or injuri es other than those aileged in the charg
ing document.

SUPREME COURT OF THE STATE OF IDAHO, IDAH
O CRilviINAL JURY INSTRUCTIONS, L"JTRODUCTlON
AND GENERAL D:!RECTIONS FOR USE, available
at !ill12://\;;,rv:;w.isc.idaho.2ov/idaho

COUrj:Le.htm.
charged offen se that the State is
obligated to prove." Statev. Halbesleben, 139 Idaho 165,
169, 75 P.3d 219 (Ct. App. 2003).
"Jury instructions that omit an elem ent of the crime
lighten the prose cutio n's burde n of proof and
are impe nniss ibie." Id. See also McKay v. State
148 Idaho 567, 225 P .3d 700 (2010). Jmy i:nstruction
s that fai] to requi re the state to prove every
efoment of the offen se violat~.due proce ss and, thus,
rise to t"ie 1eve1 of fonda ment al error. State
v. Hansen, 148 Idaho 442,2 24 P.3d 509 (Ct. App. 2009
) (citing Midd leton v. McNeil, 541
433, 437 (2004); State v. Anderson, 144 Idaho 743,7
49, 170 P.3d 886 (2997 )). The jury
instruction must ''fairl y and accurately reflect the appJi
cable law." State v. Payn{f:, 134 Idaho 423,
425, 3 P.3d 1251 (2000). If the instru ction s misle
d the jury or preju diced the defen dant, the
revie wing court must rever se the judgr nent or convi
ction. Halbesleben, 139 Idaho at 169.
"A· tna
. 1JU
. d ge sh ou Jd rema m
. ·V1g1
. ·1 ant ouser
1.
•
·•
duty set rorth
" . m
. lo:a.10
vmg
- ' h coue
the
~ ~
§ 1a:J2132 : '1n charg ing the jury, the court must state to
all matte rs
necessary
i:nformation.
SUPREME COUR T OF THE STAT E OF IDAHO,
IDAH

Jury instructions must "incl ude every elem ent of the

O CRIMINAL

INTRODUCTION AND GENERA,L DIRE CTIO NS

available at
J:illp://www.isc.idaho.gov/idaho court s e.hb.11. But
see State v. Adamcik, No. 34639, 201 I \VL
5923063', *24 (Idaho, Nov. 29, 20 I l) (noting, "Whe
re the langu age of the indic tmen t o:r
infor matio n go,es beyo nd alleging elem ents of the
crii.11e, it is mere surpl usage that need not be
prove d. However, the inclu sion of surpl usage must
not be allmved to preju dice a defendai.'1t :in the
•;
co.6.text o:fhis ,:ase" (internal citati on omitt ed)); State Hoffi
nan, 37 Idaho 897, 901, 55 P.3d 890
(Ct. App. 2002 ) ("a varia nce bc:iween a charg ing
in.st:rnmecnt and a jury instru ction neces sitate s
rever sal only when it depri ves the defen dant of his
1ight to fair notic e or leave s him
toFOR USE,

the risk of double jeop ardy /' (internal citation ornit
ted)); State v. Draper, 151 Idaho 576,
261 P.3d 853? 866 (2011) (finding trial cour t did net
e1T
not :i.nst:ructingjurj on
definitions of willful and deliberate, beca use the defen
dant \Vas attempting to insert legal
defirJtions where the com.:;.'11011 definition [was] the appr
opriate one).

In this case, the Infon natio n charges that Mr.

" .. did willfully, unhwfrtlly,
deliberately, and with mali ce afore tb.ou ght; but with
out premeditation, kill arrd murd er
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Mrs. Larsen ... " Accordingly, the tenn s "willfully, unlaw
fully, deliberately, and
malice aforethought,'' are alleged as elements the
in the Infon11ation
mere survlusage) w.hic
h
the
state
is
oblig
ated
to
~· ..
As such,
. Ellington is entitled
to give instructions to the jury regarding the definitions
of '\viHfuHy," "unlawfully," an.d
"deliberately," in Count I. See, e.g., State v. Lilly, which
discussed State v. Young:
~

..

... [T]he Idaho Supreme Court addressed the use of the
I. C. § 18-101 (1) general
definition of "willfully" in the context of the charge of
felon y injury to a child,
§ 18-1501(1). The Young Comtreac.hed the same conc
lusion as that reached by
this Cam i in Sohm ; that the district court erred in givin
g the gene ral definition of
wil!fitl~y because it directly confl icted vvith the use
of the term in the subs
tantive

statu te .

State·v. Lilly., 142 Idaho 70, 73, 122 P.3d 1170 (Ct.
2005)
v. Young, 138
ldaho 370, 64 P.3d 296 (2002) (emphasis added)). This
suggests that terms used in
crimi

na1 statutes are not always identical to the general defin
itions used in a dictionary;
demonstrating that the court has the authmity to give
instrnctions abou t
definitions of
tenns used in the context which the ter:r:.n. is used the
substantive statute.

GIVEN
REFUSED
ACCEPTED
rv'.fODIFIED
COVEP.ED

-----

JUDGE
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DEFENDANT1S
\Vith respect.to the charge
find the Defendant Joseph Herrera:

- - - - Not G~ilty

\Vith respect to the included c~1arge of voluntary
unanimous ly find the Defendant Joseph Herrera:

'With respect to the included charge of involuntar y manslaugh ter, vve,
Jury, unanimous ly find the De:fendant Joseph

- - - - Not

Dated

___ day of _____ ____

1

Presiding Juror

ICJI 220 (1v10DIFIED)
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